
		
        		
		
			
				
					[image: ]
				
			

			
			        		
        			        			
                    							Français
	English


                            		

										
																			Home ›
																				Alberta ›
																				Court of Appeal ›
																				2014 ABCA 71 (CanLII)
													

					

	
 
        	
        	
    			
	R v Caron, 2014 ABCA 71 (CanLII)



	
			Date:	2014-02-21
	Docket:	
																1003-0016-A;
																	 1003-0017-A
															
	Citation:	
					R v Caron, 2014 ABCA 71 (CanLII), <http://canlii.ca/t/g36tg> retrieved on 
				


			
			
	
				
					Show headnotes 
				
			



			 PDF
	 Email
	 Tweet
	 Share


	


 	
	Hide

	
	
		
			
				
					CanLII·Connects
				
			

				
					Summaries and opinions from the legal community on selected cases 

				


		

	
				
			Maritime Law Book

				MLB Key Number Breakdown 



		

				
			

	
	


	
			
			Related decisions

			        			
															Supreme Court of Canada

														
							R. v. Caron, 2011 SCC 5 (CanLII) - 2011-02-04
                            
						


			        			
															Supreme Court of Canada - Applications for Leave

														
							Pierre Boutet, et al. v. Her Majesty the Queen, et al., 2014 CanLII 43393 (SCC) - 2014-07-31
                            
						
	
														
							Her Majesty the Queen in Right of the Province of Alberta v. Gilles Caron, 2009 CanLII 44620 (SCC) - 2009-08-27
                            
						


			        			
															Court of Appeal

														
							R. v. Caron, 2011 ABCA 385 (CanLII) - 2011-12-21
                            
						
	
														
							R. v. Caron, 2010 ABCA 343 (CanLII) - 2010-11-15
                            
						
	
														
							R. v. Caron, 2009 ABCA 34 (CanLII) - 2009-01-30
                            
						
	
														
							R. v. Caron, 2008 ABCA 111 (CanLII) - 2008-03-19
                            
						


			        			
															Court of Queen's Bench

														
							R. v. Caron, 2009 ABQB 745 (CanLII) - 2009-12-16
                            
						
	
														
							R. v. Caron, 2007 ABQB 632 (CanLII) - 2007-10-22
                            
						
	
														
							R. v. Caron, 2007 ABQB 262 (CanLII) - 2007-04-19
                            
						


			        			
															Provincial Court

														
							R. c. Caron, 2008 ABPC 232 (CanLII) - 2008-07-02
                            
						
	
														
							R. c. Caron, 2006 ABPC 278 (CanLII) - 2006-08-02
                            
						


			
		

		
			
			Legislation cited

				
					Alberta Evidence Act, RSA 2000, c A-18 — 
                                    							                    		28
												
											                    
				
	
					Constitution Act, 1982, The, Schedule B to the Canada Act 1982 (UK), 1982, c 11 — 
                                    							                    		16;
												
																	                    		23;
												
																	                    		45
												
											                    
				
	
					Constitution Act, 1867, The, 30 & 31 Vict, c 3 — 
                                    							                    		110;
												
																	                    		133;
												
																	                    		146
												
											                    
				
	
					Interpretation Act, RSA 2000, c I-8
                                    	                    
				
	
					Interpretation Act, RSC 1985, c I-21 — 
                                    							                    		42(1)
												
											                    
				
	
					Languages Act, RSA 2000, c L-6 — 
                                    							                    		2;
												
																	                    		3;
												
																	                    		4;
												
																	                    		110
												
											                    
				
	
					Teachers' Pension Plans (Legislative Provisions) Regulation, Alta Reg 204/1995
                                    	                    
				
	
					Traffic Safety Act, RSA 2000, c T-6
                                    	                    
				


		

	
			
			Decisions cited

				
    				
					                        [Unknown case name], [2009] 1 AC 453
                        (not available on CanLII)
                                        
    			
	
    				
											Alberta v. Elder Advocates of Alberta Society, [2011] 2 SCR 261, 2011 SCC 24 (CanLII)
                                        
    			
	
    				
											Alberta v. Lefebvre, 1993 ABCA 61 (CanLII)
                                        
    			
	
    				
											Authorson v. Canada (Attorney General), [2003] 2 SCR 40, 2003 SCC 39 (CanLII)
                                        
    			
	
    				
											British Columbia (Attorney General) v. Canada (Attorney General); An Act respecting the Vancouver Island Railway (Re), [1994] 2 SCR 41, 1994 CanLII 81 (SCC)
                                        
    			
	
    				
					                        Burmah Oil Co. v. Lord Advocate, [1965] AC 75,  [1964] 2 All ER 348
                        (not available on CanLII)
                                        
    			
	
    				
					                        Campbell v. Hall, 98 ER 1045
                        (not available on CanLII)
                                        
    			
	
    				
											Canada (Attorney General) v. Bedford, [2013] 3 SCR 1101, 2013 SCC 72 (CanLII)
                                        
    			
	
    				
											Canada (Attorney General) v. Friends of the Canadian Wheat Board, 2012 FCA 183 (CanLII)
                                        
    			
	
    				
											Canada v. Craig, [2012] 2 SCR 489, 2012 SCC 43 (CanLII)
                                        
    			
	
    				
											Carter v. Canada (Attorney General), 2013 BCCA 435 (CanLII)
                                        
    			
	
    				
					                        Cassell & Co. v. Broome, [1972] AC 1027,  2 WLR 645,  [1972] 1 All ER 801
                        (not available on CanLII)
                                        
    			
	
    				
					                        Chavasse, 46 ER 1072
                        (not available on CanLII)
                                        
    			
	
    				
											Conseil scolaire francophone de la Colombie‑Britannique v. British Columbia, [2013] 2 SCR 774, 2013 SCC 42 (CanLII)
                                        
    			
	
    				
											Greater montreal protestant school board v. Quebec (Attorney general), [1989] 1 SCR 377, 1989 CanLII 125 (SCC)
                                        
    			
	
    				
											Houle v. BMW Financial Services, 2012 ABCA 333 (CanLII)
                                        
    			
	
    				
											Housen v. Nikolaisen, [2002] 2 SCR 235, 2002 SCC 33 (CanLII)
                                        
    			
	
    				
											Lalonde v. Ontario (Commission de restructuration des services de santé), 2001 CanLII 21164 (ON CA)
                                        
    			
	
    				
											Manitoba Metis Federation Inc. v. Canada (Attorney General), [2013] 1 SCR 623, 2013 SCC 14 (CanLII)
                                        
    			
	
    				
					                        Manuel v Attorney General, [1983] 1 Ch 77
                        (not available on CanLII)
                                        
    			
	
    				
											R. c. Caron, 2008 ABPC 232 (CanLII)
                                        
    			
	
    				
											R. c. Rottiers, 1995 CanLII 4003 (SK CA)
                                        
    			
	
    				
											R. v. Arcand, 2010 ABCA 363 (CanLII)
                                        
    			
	
    				
											R. v. Beaulac, [1999] 1 SCR 768, 1999 CanLII 684 (SCC)
                                        
    			
	
    				
											R. v. Caron, 2010 ABCA 343 (CanLII)
                                        
    			
	
    				
											R. v. Caron, 2009 ABQB 745 (CanLII)
                                        
    			
	
    				
											R. v. Henry, [2005] 3 SCR 609, 2005 SCC 76 (CanLII)
                                        
    			
	
    				
											R. v. Lefthand, 2007 ABCA 206 (CanLII)
                                        
    			
	
    				
											R. v. Mercure, [1988] 1 SCR 234, 1988 CanLII 107 (SCC)
                                        
    			
	
    				
											R. v. Paquette, [1990] 2 SCR 1103, 1990 CanLII 37 (SCC)
                                        
    			
	
    				
											Re: Objection by Quebec to a Resolution to amend the Constitution, [1982] 2 SCR 793, 1982 CanLII 219 (SCC)
                                        
    			
	
    				
											Re: Resolution to amend the Constitution, [1981] 1 SCR 753, 1981 CanLII 25 (SCC)
                                        
    			
	
    				
					                        Re Education Act, 40 DLR (4th) 18,  77 NR 241
                        (not available on CanLII)
                                        
    			
	
    				
											Reference Re Authority to Perform Functions Vested by Adoption Act, The Children of Unmarried Parents Act, The Deserted Wives' and Children's Maintenance Act of Ontario, [1938] SCR 398, 1938 CanLII 2 (SCC)
                                        
    			
	
    				
											Reference re Bill 30, An Act to Amend the Education Act (Ont.), [1987] 1 SCR 1148, 1987 CanLII 65 (SCC)
                                        
    			
	
    				
											Reference re Public Schools Act (Man.), s. 79(3), (4) and (7), [1993] 1 SCR 839, 1993 CanLII 119 (SCC)
                                        
    			
	
    				
											Reference Re Public Service Employee Relations Act (Alta.), [1987] 1 SCR 313, 1987 CanLII 88 (SCC)
                                        
    			
	
    				
											Reference re s. 17 of the Alberta Act, [1927] SCR 364, 1927 CanLII 94 (SCC)
                                        
    			
	
    				
											Reference re Secession of Quebec, [1998] 2 SCR 217, 1998 CanLII 793 (SCC)
                                        
    			
	
    				
											Re Manitoba Language Rights, [1985] 1 SCR 721, 1985 CanLII 33 (SCC)
                                        
    			
	
    				
					                        Re Trizec Manitoba Ltd. and City of Winnipeg, 28 DLR (4th) 161
                        (not available on CanLII)
                                        
    			
	
    				
											Ross River Dena Council Band v. Canada, [2002] 2 SCR 816, 2002 SCC 54 (CanLII)
                                        
    			
	
    				
											Yellowknife (Public Denominational District Education Authority) v. Euchner, 2008 NWTCA 13 (CanLII)
                                        
    			


		

		
 
	

 

 
 
	


	



In the Court of Appeal
of Alberta


Cour d’appel de l’Alberta


 


 


Citation: R v Caron, 2014
ABCA 71 


Référence:
R c Caron, 2014 ABCA 71


 


                                                                                                                                  Date:
20140221


                                                                                                         Docket/Dossier:
1003-0016-A


                                                                                                                                      1003-0017-A


                                                                                                              Registry/Greffe:
Edmonton


Between/Entre:


 


Her Majesty the Queen/Sa Majesté
la Reine


 


                                                                                                                             Respondent/Intimée


 


                                                                        -et/and
-


 


Gilles Caron and Pierre Boutet


 


                                                                                                                           Appellants/Appelants


- et/and -


 


Association Canadienne-Française
de l’Alberta


 


- et/and -


 


L’Assemblée Communautaire Fransaskoise
Inc.


 


Interveners/Intervenantes


 


[bookmark: CorrectedJudgment][bookmark: TheCourt]                       _______________________________________________________


 


The
Court/La Cour:


                                                                              


[bookmark: JusticeTitleEnd] 











The
Hon. Mr. Justice Clifton O’Brien


The
Hon. Mr. Justice Frans Slatter


The
Hon. Madam Justice Patricia Rowbotham






L’honorable juge Clifton O’Brien


L’honorable juge Frans Slatter


L’honorable juge Patricia Rowbotham


 











_______________________________________________________


 











Reasons for Judgment Reserved of the Honourable Madam Justice
Rowbotham


Concurred in by the Honourable Mr. Justice O’Brien


 


Reasons
for Judgment Reserved of the Honourable Mr. Justice Slatter


Concurring
in the Result


 


 






Motifs
du jugement mis en délibéré de l’honorable
juge Rowbotham


auxquels
a souscrit l’honorable juge O’Brien


 


Motifs
du jugement mis en délibéré de of l’honorable
juge Slatter


Motifs
concordants quant au résultat


 











 


 











Appeal
from the Decision by


the
Honourable Madam Justice K.M. Eidsvik


Dated
the 17th day of December, 2009


(2009
ABQB 745 (CanLII), Docket: 040241291S4)


 


 


 






Appel
de la décision de l’honorable juge K.M. Eidsvik


en
date du 17 décembre 2009


[bookmark: JudgmentDetails](2009 ABQB 745 (CanLII), dossier: 040241291S4)


















 


_______________________________________________________


 


[bookmark: JudgmentTypeStart]Reasons for Judgment Reserved[bookmark: JudgmentTypeEnd][bookmark: JudgmentTypeDocument] 


of
the Honourable Madam Justice Rowbotham


_______________________________________________________


 


I.          Introduction


 


[[bookmark: par1]1]              
The appellants were
charged with offences under the Traffic Safety Act, RSA 2000 c T-6. A
provincial court judge acquitted them, and found that the relevant statute and
regulations were inoperative as the province of Alberta was constitutionally
required to publish its legislation in both English and French. An appeal to
the Court of Queen’s Bench was allowed. This court granted
leave to appeal on the following questions: (1) must the statutes of the
province of Alberta be printed and published in English and French; and (2) is
the Languages Act, RSA 2000, c L-6 ultra vires or of no force or
effect to the extent that it abrogates Alberta’s
constitutional obligation to print and publish its statutes and regulations in
English and French? 


 


[[bookmark: par2]2]              
These questions require us to reconcile the constitutional principle of
the protection of minorities, particularly given the rich history of the use of
the French language in Alberta, and the interpretation of certain documents
created between 1867 and 1870. Specifically, these appeals engage two core
questions: (1) was there a right to the publication of legislation in French prior
to the annexation of Rupert’s
Land and the North-Western Territory to Canada? and (2) was that right
entrenched constitutionally at the time of annexation?


 


II.        Background


 


A.        Summary of the Facts


 


[[bookmark: par3]3]              
The facts are set out in detail in the decisions of the courts below.
However, given that the appellants’
arguments are grounded in historical context, it is important to outline their
historical narrative. 


 











[[bookmark: par4]4]              
The appellants submit that prior to the transfer of Rupert’s Land and the
North-Western Territory to Canada, the inhabitants (about one-half of which
were French speaking) enjoyed official bilingualism under the Hudson’s Bay Company’s (HBC) control. In 1670,
King Charles II gave HBC a Royal Charter which granted it monopoly over the fur
trade. The Royal Charter gave HBC the right to appoint governors and other
officers, to try civil and criminal cases, and to employ an armed force for the
protection of its trade and territory. In 1811 the Earl of Selkirk acquired a
land grant from HBC along the Red and Assiniboine Rivers. Miles Macdonell was
named the first Governor of Assiniboia. In 1812, Macdonell wrote to Selkirk
expressing a need for a system of judicature. Selkirk responded that Macdonell
would have to appoint a council in order to be able to administer justice
properly under HBC’s
Charter: “By the
Charter, the Governor of any of the Co. establishments with his Council may try
all cases, civil or criminal, and punish offences according to the law of
England. You have, therefore, authority to act as a Judge; but to do this
correctly, it is necessary that you have a council to sit as your assessors,
and also that you try by Jury all cases which in England would be tried before
a jury”. A council was
subsequently appointed. The appellants submit that within the Council of
Assiniboia, legislative bilingualism was in place since at least 1845, with
legislative ordinances being published in both English and French.


 


[[bookmark: par5]5]              
In 1867 Canada became a country and foresaw the eventual annexation of
Rupert’s Land and the
North-Western Territory. Section 146 of the Constitution Act, 1867 (UK),
30&31, Vict, c 3, reprinted in RSC 1985, App II, No 5 (Constitution Act,
1867 ) authorized Her Majesty the Queen to admit Rupert’s Land and the
North-Western Territory into Confederation “on
Address from the Houses of the Parliament of Canada” and “on
such Terms and Conditions in each Case as are in the Addresses expressed and as
the Queen thinks fit to approve”.



 


[[bookmark: par6]6]              
In December 1867 the Parliament of Canada delivered a first Address to
Her Majesty the Queen (First Address). Canada asked the Imperial Parliament to “unite Rupert’s land and the North-Western
Territory with this Dominion”
and to grant Canada authority to legislate. Canada promised:


 


That
in the event of your Majesty’s
Government agreeing to transfer to Canada the jurisdiction and control over the
said region, the Government and Parliament of Canada will be ready to provide
that the legal rights of any corporation, company, or individual within
the same shall be respected, and placed under the protection of Courts
of competent jurisdiction. [emphasis added]


 


[[bookmark: par7]7]              
The First Address was enacted by both Houses of Parliament in English
and French. The original French enacted version states (House of Commons,
Journals, 1st Leg, 1867-8 Sess, No 1 (12 December 1867) at 67-8):


 


Que dans le cas où le gouvernement de Votre Majesté
consentirait à donner juridiction et contrôle au Canada sur ces régions,
le Gouvernement et le Parlement du Canada seront prêts à pourvoir à ce
que les droits acquis de toute Corporation, Compagnie ou Individu de ces
régions soient respectés et placés sous la protection de Cours de Justice de
juridiction compétente; . . . .                                                                 
[emphasis added]


 


[[bookmark: par8]8]              
Only the English version of the First Address was appended to the 1870
Order. For reasons unknown, the French translation of the First Address
published in the Canada Gazette (Saturday, July 30, 1870, no 5 vol 4) uses the
term “droits légaux”, rather than “droits acquis”. 


 


[[bookmark: par9]9]              
When the inhabitants discovered that they were to become part of Canada
and were not consulted, they feared for their rights and rose up to fight for
them. Canada did not want to proceed with the annexation while the rebellion
was underway. In 1869, the British Crown responded by promising the inhabitants
that their civil and religious rights would be respected: see Parliament, “Proclamation” by Sir John Young,
Governor General of Canada, in Session Papers, No 12 (1870) at 43-4 (“Royal Proclamation”). The text of the Royal
Proclamation reads:   


 











GREETING:


 


THE
QUEEN has charged me, as Her Representative, to inform you that certain
misguided persons in Her Settlements on the Red River have banded themselves
together to oppose by force the entry into Her North-Western Territories of the
officers selected to administer, in Her Name, the Government when the
Territories are united to the Dominion of Canada, under the authority of the
late Act of the Parliament of the United Kingdom; and that those parties have
also forcibly and with violence prevented others of Her loyal Subjects from ingress into the Country.


 


Her Majesty feels assured that she may rely upon the loyalty of her
subjects in the North-West and believe those men who have thus illegally joined
together, to have done so from some misrepresentation.


 


The Queen is convinced that in sanctioning the Union of the
North-West Territories with Canada, she is promoting the best interests of the
residents, and at the same time strengthening and consolidating her North
American possessions as part of the British Empire. You may judge then the
sorrow and displeasure with which the Queen views the unreasonable and lawless
proceedings which have occurred.


 


Her Majesty commands me to state to you, that she will always be
ready through me as her representative, to redress all well founded
grievances, and that she has instructed me to hear and consider any complaints
that may be made, or desired that may be expressed to me as Governor General.
At the same time She has charged me to exercise all the powers and authority
with which She has entrusted me in the support of order, and the suppression of
unlawful disturbances.


 


By Her Majesty’s authority I do therefore assure you, that on the union with
Canada all your civil and religious rights and privileges will be respected,
your properties secured to you, and that your Country will be governed, as
in the past, under British laws, and in the spirit of British justice.


 


I do, further, under her authority, entrust and command those of you
who are still assembled and banded together, in defiance of law, peaceably to
disperse and return to your homes, under the penalties of the law in case of
disobedience.


 


And I do lastly inform you, that in case of your immediate and
peaceable obedience and dispersion, I shall order that no legal proceedings be
taken against any parties implicated in these unfortunate breaches of the law.
[emphasis added]


 











[[bookmark: par10]10]          
The inhabitants ended the rebellion and convened to define their rights.
They produced four Lists of Rights, each of which contained claims to official
bilingualism, including the right to the publication of ordinances in both
languages. The appellants state that delegates who represented the totality of
the territory (not just what is now Manitoba) were sent to Ottawa to negotiate
and make sure the Lists of Rights would be entrenched in the Constitution.  


 


[[bookmark: par11]11]          
In June 1870, the Imperial Parliament ordered the admission of Rupert’s Land and the
North-Western Territory into Canada[bookmark: _ftnref1][1] (1870 Order)
upon the terms and conditions set forth in the Addresses made by Canada:


 


Whereas
by the “Constitution
Act, 1867,” it
was (amongst other things) enacted that it should be lawful for the
Queen, by and with the advice of Her Majesty’s
Most Honourable Privy Council, on Address from the Houses of the
Parliament of Canada, to admit Rupert’s
Land and the North-Western Territory, or either of them, into the Union on such
terms and conditions in each case as should be in the Addresses expressed,
and as the Queen should think fit to approve, subject to the provisions of the
said Act. 


 


...
It is hereby ordered and declared by Her Majesty, by and with the advice of the
Privy Council, in pursuance and exercise of the powers vested in Her Majesty by
the said Acts of Parliament, that from and after the fifteenth day of July,
one thousand eight hundred and seventy, the said North-Western Territory shall
be admitted into and become part of the Dominion of Canada upon the terms and
conditions set forth in the first hereinbefore recited Address, and that the
Parliament of Canada shall from the day aforesaid have full power and authority
to legislate for the future welfare and good government of the said Territory.
And it is further ordered that, without prejudice to any obligations arising
from the aforesaid approved Report, Rupert’s Land shall from and after the said date be
admitted into and become part of the Dominion of Canada upon the following
terms and conditions, being the terms and conditions still remaining to be
performed of those embodied in the said second Address of the Parliament of
Canada, and approved of by Her Majesty as aforesaid: – . .
.                                                                  [emphasis
added]


 


[[bookmark: par12]12]          
In May 1870, Manitoba was created under the Manitoba Act, 1870,
33 Vict, c 3 (Manitoba Act) and section 23 of that Act codified the
legal right to legislative bilingualism for the inhabitants of the new
province. 


 











[[bookmark: par13]13]          
The appellants submit that language rights were not expressly granted
for the rest of the territory in the 1870 Order because it was not necessary.
Manitoba (where language rights were expressly entrenched) initially governed
the rest of the territory and it was later possible for the legislative
assembly of the territory to offer similar protection - which it did in 1877.
An amendment to the North-West Territories Act, 1875, SC 1875 c
49 (North-West Territories Act), which eventually became section 110,
codified the legal right to legislative bilingualism that had been in place
since at least 1845. 


 


[[bookmark: par14]14]          
The respondent states that much of the history set out by the appellants
is not relevant to the legal analysis necessary to dispose of these appeals
because the 1870 Order and the Royal Proclamation clearly show that there is no
constitutional obligation on Alberta to publish its legislation in French and
English. It also submits that the historical landscape painted by the
appellants is not entirely accurate. The respondent contends that while it may
have been a practice by the Council of Assiniboia to print, post and read its
local resolutions in English and French in 1845, there was no statutory obligation
on the Council of Assiniboia to do so prior to annexation. The respondent also
emphasizes that Alberta was created in 1905 with no analogous provision to
section 133 of the Constitution Act, 1867 or section 23 of the
Manitoba Act. The  Alberta Act, 1905, 4 & 5 Edw VII, c 3
[reprinted in RSC 1985, App II, No 19] is silent with respect to
language rights. The Supreme Court of Canada ruled in R v Mercure, 1988 CanLII 107 (SCC), [1988]
2 SCR 234, 48 DLR (4th) 1 and R v Paquette, 1990 CanLII 37 (SCC), [1990] 2 SCR
1103, 76 Alta LR (2d) 194 that section 110 of the North-West
Territories Act was still in effect in Saskatchewan and Alberta, but that
section 110 was not part of the Constitution and could therefore be amended
through the normal legislative process. In 1988, Alberta enacted the Languages
Act wherein section 3 provides that “all
Acts and regulations may be enacted, printed and published in English only.”


 


B.        Decisions of the Courts Below


 


[[bookmark: par15]15]          
The trial judge acquitted the appellants of infractions under the
Traffic Safety Act, finding that the provisions under which they were
charged were inoperative because they were not printed and published in French
as well as English: R v Caron, 2008 ABPC 232 (CanLII), 450 AR 204. During an
89-day trial the court heard 12 witnesses, including eight expert witnesses who
testified about the history of the Métis and French-Canadians in the territory,
their language rights prior to annexation and the social role of institutions
in maintaining the vitality of the Franco-Albertan minority. 


 


[[bookmark: par16]16]          
The trial judge reviewed in great detail the rights that existed in
Rupert’s Land and the
North-Western Territory prior to annexation. He held that legislative
bilingualism had been established since as early as 1845: paras 158-67. The
trial judge further held that the Royal Proclamation had constitutional status.
Its purpose was to appease the Métis and ensure Canada’s peaceful possession of the territory. In the
trial judge’s opinion,
the Royal Proclamation met the criteria of the 15th condition of the 1870
Order. Condition 15, as it appears in the 1985 revision (RSC 1985, App II, No
9), reads as follows: 


 


The
Governor in Council is authorized and empowered to arrange any details that may
be necessary to carry out the above terms and conditions. And the Right
Honourable Earl Granville, one of Her Majesty’s
Principal Secretaries of State, is to give the necessary directions herein
accordingly. 











The
trial judge interpreted Condition 15 of the 1870 Order as being open ended in
order to allow for the successful completion of the transfer. In his opinion,
the promises in the Royal Proclamation became part of Condition 15. As such,
the Royal Proclamation was a constitutional document in and of itself. 


 


[[bookmark: par17]17]          
The respondent appealed to the Court of Queen’s Bench. The summary conviction appeal judge
allowed the appeal: R v Caron, 2009 ABQB 745 (CanLII), 476 AR 198. She held that
neither the Royal Proclamation nor the 1870 Order had the effect of
constitutionalizing language rights in what is now Alberta. She found that
although the inhabitants of Rupert’s
Land and the North-Western Territory had a statutory right to have local
ordinances published in French and English prior to annexation, these were not
entrenched upon annexation.  


 


III.      Standard of Review


 


[[bookmark: par18]18]          
I agree with my colleague that the standard of review is one of
correctness.


 


IV.       Analysis


 


[[bookmark: par19]19]          
For the reasons that follow, I conclude that the appeals should be
dismissed. The appellants’
strongest argument is that the right to the publication of legislation in
French and English was entrenched in the 1870 Order, which gave constitutional
force to the promises made in the First Address. The appellants submit that the
terms “legal rights” or “droits acquis”
encompass the right to the publication of legislation in both French and
English in Alberta.  


 


[[bookmark: par20]20]          
Even with the application of the constitutional principles of protection
of minorities, and the need to interpret the relevant language in a large and
liberal manner, I cannot ignore certain realities. Parliament clearly
entrenched language rights in Manitoba about the same time as it enacted the
1870 Order. Parliament and the Imperial Parliament knew full well how to
entrench language rights. Yet, neither elected to do so in any constitutional
document relating to what is now Alberta. In the result, I conclude that this
is an insurmountable obstacle to the appellants’
claim.


 


A.       The Right to Publication of Legislation in
English and French Prior to Annexation 


 


[[bookmark: par21]21]          
The courts below and the parties describe the right at issue as one of
legislative bilingualism. However, the question upon which leave was granted is
narrower, it is the right to publish legislation in French as well as English,
and I will refer to it as the right of publication. 


 


[[bookmark: par22]22]          
The trial judge concluded that French had the status of an official
language at the Council of Assiniboia for several years prior to annexation.
The Council of Assiniboia published ordinances in both languages as early as
1845. A Council meeting held on June 19, 1845 stated the following:


 











...
the publication and explanation of these resolutions are highly expedient, it
is Resolved 33rd... that copies in both languages be read aloud and
explained at the meetings of the General Court in November and February of each
year and at such other meetings of the same as the Governor may select for that
purpose... (“1845
Ordinance”) 


 


[[bookmark: par23]23]          
The trial judge also based his finding on the fact that the Council’s governor emphasized that
the statutes of the Council were in English and in French in a report sent to
HBC in London in 1852.


 


[[bookmark: par24]24]          
The trial judge determined that judicial bilingualism had been practised
in the territory as early as 1849. In the wake of the Sayer trial, which dealt
with, inter alia, the use of French before the court, the Council passed
a resolution establishing that judges (recorders) would be bilingual from then
on.
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The summary conviction appeal judge agreed, but narrowed the scope. She
concluded that “the
inhabitants of Rupert’s
Land and the North-Western Territory had the statutory right to have local
ordinances published in French and English”:
para 123. She found that there were no obligations beyond these local
ordinances, as the Parliament of Great Britain was not required to publish anything
in French: para 131. 


 


[[bookmark: par26]26]          
The respondent took issue with this finding before this court. It
challenged the territorial scope of the right to publish statutes in both
languages and it says that the 1845 Ordinance was repealed. The repeal argument
was not addressed in the judgments below, nor is it clear that it was
previously raised. The record discloses that ordinances continued to be printed
in French after the date of the alleged repeal. I am not satisfied that repeal
has been proven, nor is it necessary to make any definitive finding on this
collateral issue.
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However, I agree with the respondent that the right to publication in
French did not extend beyond the District of Assiniboia, which later became
part of Manitoba. This entitlement to publication of legislation in the French
language was continued in Manitoba pursuant to the Manitoba Act.


 


[[bookmark: par28]28]          
The District of Assiniboia was a defined geographic area which had been
ceded by HBC to the Earl of Selkirk in 1811. In 1835, ownership had reverted
from the Selkirk Estate back to HBC. The Municipal District encompassed the Red
River settlement covering a smaller area within the District.


 


[[bookmark: par29]29]          
The Council’s
ordinances dealt with local matters only, and it seems unlikely that they were
intended to have force and effect beyond the Municipal District within the
whole of the District of Assiniboia, let alone throughout Rupert’s Land. This is made clear
by subsequent General Enactments of the Council of Assiniboia, which contained
an express provision that all local enactments not expressly extended farther
would apply only to that part of the District of Assiniboia which formed the
Red River Settlement and its environs.











 


[[bookmark: par30]30]          
It is also relevant that in 1871, when Manitoba created its Supreme
Court, section 52 of the Supreme Court Act, SM 1871, c 2 expressly “extended” the laws of the Governor
and the Municipal District of Assiniboia “to
the whole of the Province of Manitoba”.
It would seem that this provision would not have been required if the Council’s laws extended throughout
Rupert’s Land.
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The appellants argue that even if the ordinances were limited to the
narrow area of Assiniboia, the legal and judicial system in the territory at
the relevant times was rudimentary, and that a better way to understand which
rights were entrenched is to look at the List of Rights that formed a
fundamental part of the negotiations between Canada and the inhabitants. They
say that the Métis was a unique community which was spread throughout Rupert’s Land and the
North-Western Territory, not only the District of Assiniboia. The protests,
assemblies and negotiations that took place were on behalf of the Métis
throughout Rupert’s
Land and the North-Western Territory, not just the Métis in the District of
Assiniboia. 
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However, even if the right to publication in French and English was included
in the Lists of Rights and formed part of the negotiations, in my view, for the
following reasons, those rights were never entrenched.


 


B.        Entrenchment of the Right of
Publication


 


1.         The Royal Proclamation
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The trial judge found that the Royal Proclamation was a constitutional
document and that it entrenched language rights. He found that Royal
Proclamation was the remedy that treated the problems that had been the cause
of troubles: at para 530. He reasoned that the rebellion caused the British Crown
to issue the Royal Proclamation with the objective of reassuring the
inhabitants that their vested rights would be preserved upon annexation to
Canada. He concluded that the Royal Proclamation’s
provisions were approved by the Crown, and implicitly by Canada during the 1870
annexation (via condition 15 of the 1870 Order). At para 560 the trial judge
held:


 


[t]he
Proclamation had to be constitutional in nature in order to appease the Métis
by giving them more certainty. A political guarantee can be revoked more easily
than a constitutional guarantee. Upon conciliation with the Métis, quiet
possession by Canada became possible. All of the measures were aimed at
ensuring a successful transfer. In my view, given the historical context, the
Proclamation is a constitutional document. Accordingly, “all your civil... rights” mentioned in the
Proclamation benefit from constitutional protection. [...] based on historical
evidence, the term “civil
rights” was
sufficiently broad to encompass language rights; therefore, language rights
benefit from the same protection.
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The summary conviction appeal judge came to a different conclusion,
determining that the Royal Proclamation did not entrench language rights
because it was not a constitutional document and had no legal force. She found
that the Royal Proclamation was never passed into law by British Parliament.
She concluded that the British Crown was not exercising its constituent power
in issuing the Royal Proclamation. Rather, the Royal Proclamation was a
political document which served to diffuse the conflict in face of the
annexation.                  
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I agree with the summary conviction appeal judge’s conclusions and with my colleague’s analysis at paras
140-145. 


 


2.         1870 Order
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Given his conclusions on the Royal Proclamation, the trial judge did not
focus his analysis on the 1870 Order. The summary conviction appeal judge found
at para 202 that the 1870 Order did not constitutionally entrench the right to
have legislation published in both languages for three reasons. She concluded
that:


 


a)         Language rights are expressly
protected in section 23 of the Manitoba Act and section 133 of the Constitution
Act, 1867. If the intent had been to accord constitutional protection to
language rights in Rupert’s
Land and the North-West Territories, wording similar to those sections could
have been used in the 1870 Order. In the absence of this language, the right
was not protected; 


 


b)         Language rights are distinct from
legal rights. They have been treated separately and independently and have not
been subsumed under a general right. As a result, the generic term “legal rights” did not encompass language
rights;   


 


c)         Canada was conferred the freedom
to legislate (or not to legislate) on language rights in the new North-West
Territories without any constitutional limitations: Yellowknife Public
Denominational District Education Authority v Euchner, 2008 NWTCA 13 (CanLII), 446
AR 221.
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The appellants argue that the summary conviction appeal judge ignored
the important historical context and interpreted the constitutional documents
in a factual vacuum. They submit that the 1870 Order represents the culmination
of the multilateral negotiation process among Canada, Great Britain and the
inhabitants of the territory. The insurrection created a situation whereby a
void in the lawful governance of the territory existed, as Canada had claimed
the territory but the legal transfer from Britain had not yet occurred. They
contend that the negotiations between the Red River delegates and Macdonald and
Cartier gave Canada the opportunity to peacefully take over the territory and
its governance in order to move forward with its goal of nation building. They
say that the 1870 Order gave constitutional force to the promises made in the
First Address and that the Order must be interpreted in light of the promises
made in the Royal Proclamation. A progressive, unrestricted and broad
interpretation of the relevant constitutional documents shows that Canada
undertook to maintain and respect the right to legislative bilingualism that
dated back to 1845. The Imperial Parliament confirmed and approved the promise
to enforce this legal right in Canada through the 1870 Order. 
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The appellants also argue that the summary conviction appeal judge’s reasons reveal no attempt
to reconcile the French and English versions of the First Address and that
proper interpretation would require finding the common meaning in the
expressions “droits
acquis” and “legal rights”.
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The respondent argues that the summary conviction appeal judge correctly
interpreted the 1870 Order and that her conclusions should not be disturbed on
appeal. It also contends that her conclusion is supported by the fact that
Rupert’s Land and the
North-Western Territory were annexed upon different terms and conditions. I
will address this argument first. 


 


a)         Annexation of Rupert’s Land and the
North-Western Territory Upon Different Terms


 


[[bookmark: par40]40]          
The respondent argues that the following wording of the 1870 Order
suggests that the North-Western Territory was admitted pursuant to the First
Address, and Rupert’s Land
was admitted pursuant to the Second Address:


 


It
is hereby ordered and declared by Her Majesty, by and with the advice of the
Privy Council, in pursuance and exercise of the powers vested in Her Majesty by
the said Acts of Parliament, that from and after the fifteenth day of July, one
thousand eight hundred and seventy, the said North-Western Territory shall
be admitted into and become part of the Dominion of Canada upon the
terms and conditions set forth in the first hereinbefore recited Address,
and that the Parliament of Canada shall from the day aforesaid have full power
and authority to legislate for the future welfare and good government of the
said Territory. And it is further ordered that, without prejudice to any
obligations arising from the aforesaid approved Report, Rupert’s Land shall, from and
after the said date, be admitted into and become part of the Dominion of
Canada upon the following terms and conditions, being the terms and
conditions still remaining to be performed of those embodied in the said second
Address of the Parliament of Canada, and approved of by Her Majesty as
aforesaid:    [emphasis added]
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The respondent says that this is significant because the following
statement is found only in the First Address: “Parliament
of Canada will be ready to provide that the legal rights of any
corporation, company or individual within the same shall be respected,
and placed under the protection of Courts of competent jurisdiction” [emphasis added]. This is
the statement upon which the appellants rely.


 


[[bookmark: par42]42]          
The respondent suggests that Canada made no express agreement to respect
the legal right of the inhabitants of Rupert’s
Land, as distinct from those within the North-Western Territory. 


 











[[bookmark: par43]43]          
I am unable to agree with this interpretation. In my view, the quoted
passage contains, at a minimum, a representation by Canada with respect to the
legal rights of the inhabitants of both territories, whatever Address they may
be admitted under. This is supported by the preamble to the 1870 Order which states:



 


Whereas
by the “Constitution
Act, 1867,” it was
(amongst other things) enacted that it should be lawful for the Queen, by and
with the advice of Her Majesty’s
Most Honourable Privy Council, on Address from the Houses of the Parliament of
Canada, to admit Rupert’s
Land and the North-Western Territory, or either of them, into the Union on such
terms and conditions in each case as should be in the Addresses expressed, and
as the Queen should think fit to approve, subject to the provisions of the said
Act. 


 


[[bookmark: par44]44]          
Further, the First Address asked the Queen to admit both the
North-Western Territory and Rupert’s
Land. The appellants stated in oral submission that the Second Address was
included in order to maintain certain conditions in the agreement with HBC. The
respondent’s
restrictive reading of the 1870 Order leads to the illogical conclusion that
the British government only wanted to protect the legal rights of the Métis in
the North-West Territories but not in Rupert’s
Land. I am reluctant to find that this was the intent of the British parliament
at the time. 


 


b)         Were the Promises of “Droits Acquis”/ “Legal Rights” Entrenched? 
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The following principles of interpretation are helpful in
interpreting the meaning of the terms “legal
rights” and “droits acquis.”
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One of the underlying principles animating our Constitution is
the protection of minorities:  Reference re Secession of Québec, 1998 CanLII 793 (SCC), [1998]
2 SCR 217 at para 79, 161 DLR (4th) 385. Confederation would
not have occurred without the protections accorded to linguistic and religious
minorities: Lalonde v Ontario (Commission de restructuration des services de
santé), 56 OR (3d) 577 at paras 80-3, 2001 CanLII 21164 (ON CA), 2001 CanLII 21164 (CA). In Reference
Re Bill 30, An Act to Amend the Education Act (Ont), [1987] 1 SCR 1148 at
para 28, 40 DLR (4th) 18, the Supreme Court observed that the
protection of minority rights from hostile majorities comprised the basic
compact of Confederation.


 


[[bookmark: par47]47]          
Language rights must in all cases be interpreted purposively, in a
manner consistent with the preservation and development of official language
communities in Canada: R v Beaulac, 1999 CanLII 684 (SCC), [1999] 1 SCR 786 at para 25, 173 DLR
(4th) 193 citing Reference re Public Schools Act (Man), 1993 CanLII 119 (SCC), [1993]
1 SCR 839, 83 Man R (2d) 241.


 











[[bookmark: par48]48]          
Language rights are not passive or negative rights and can only be
enjoyed if they are given life. As such, they must be construed remedially “in recognition of previous
injustices that have gone unredressed and which have required the entrenchment
of protection for minority language rights”:
Reference re Public Schools Act (Man) at 850. In applying these
principles, “the
language actually used and stated by the constitutional drafter must be
carefully weighed and measured, having regard to the historical context of the
document”: Euchner
at para 63. 
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Although the language of the First Address and the 1870 Order must be
given a purposive interpretation, broad interpretation has its limits. I cannot
improperly amplify the purpose of the provisions: Greater Montreal
(Protestant School Board) v Quebec (Attorney General), 1989 CanLII 125 (SCC), [1989] 1 SCR 377 at
401, 57 DLR (4th) 521. Nor can I ascribe a meaning beyond what the
documents say. “A
constitutional document ‘should
not be regarded as an empty vessel to be filled with whatever meaning we might
wish from time to time’”: Euchner at para 63
citing Reference re Public Service Employee Relations Act (Alta), [1987]
1 SCR 313 at 394, 28 DLR (4th) 161.
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In analyzing the historical context, it cannot be forgotten that in May
1870, Manitoba was created by the Manitoba Act. Section 23 clearly
states that the statutes of Manitoba are to be printed in both English and
French. Shortly thereafter, the Queen ordered the admission of the Rupert’s Land and the
North-Western Territories into Canada upon the terms and conditions set forth
in the Addresses made by Canada. 
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The argument that the lack of express language entrenching
language rights in the 1870 Order was not necessary or that it was an oversight
does not reflect the historical realities of the time. As stated by the Supreme
Court in Manitoba Métis Federation Inc v Canada (Attorney General), 2013
SCC 14 (CanLII) at para 30, [2013] 1 SCR 623:


 


The delegates arrived in Ottawa on April
11, 1870. They met and negotiated with Prime Minister Macdonald and the
Minister of Militia and Defence, George-Étienne
Cartier. The negotiations were part of a larger set of negotiations on the
terms on which Manitoba would enter Canada as a province. 
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The Manitoba Act was the end result of the negotiation. The fact
that nowhere in the 1870 Order is there any indication of an intention to
expressly protect the right to publication in French and English in the
territory strongly militates against the interpretation that language rights
were entrenched therein. As the Supreme Court stated in Mercure, at
325-26: “Parliament
knew full well how to entrench a provision if it wished to do so, namely by
expressly providing for language rights as it did in the case of section 23 of
the Manitoba Act.”
In my view, the absence of explicit language of entrenchment of language rights
in the 1870 Order is an insurmountable barrier to the appellants’ argument. For this reason,
I would dismiss the appeals.
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Given my conclusion on this issue, it is unnecessary to address the
appellants’ submission
that the summary conviction appeal judge erred in not giving greater emphasis
to the French “droits
acquis” used in the
First Address. 


 











V.        Other
Issues 


 


A.        Fiduciary
Duty


 


[[bookmark: par54]54]          
The intervener Association Canadienne-Française de l’Alberta (ACFA) argues that
Alberta is bound by a fiduciary relationship with the province’s French-speaking
population. Under this fiduciary relationship, Alberta has a duty to uphold the
right to legislative bilingualism enjoyed by the Métis and French-speaking
peoples prior to annexation. 
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The test to determine the existence of a fiduciary duty was recently set
out by the Supreme Court in Alberta v Elder Advocates Society of Alberta,
2011 SCC 24 (CanLII), [2011] 2 SCR 261. There must be: (1) an undertaking by the alleged
fiduciary to act in the best interests of the alleged beneficiary; (2) a
defined person or class of persons vulnerable to a fiduciary’s control; and (3) a legal
or substantial practical interest of the beneficiary that stands to be
adversely affected.  
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The intervener argues that the undertaking takes the form of the
numerous commitments made by Parliament and Her Majesty the Queen promising the
survival of language rights upon annexation such as the First Address, the
Royal Proclamation and the 1870 Order. The ACFA suggests that the
French-speaking population of Alberta is a vulnerable class and that this
vulnerability does not precede the birth of the fiduciary relationship; it is a
result of it. The French-speaking peoples of Alberta became vulnerable when
they decided to put down their arms on the promise that their rights would be
respected. With respect to the third element of the test, it is contended that
by failing to continue to protect legislative bilingualism, Canada, and later
Alberta, exercised their discretion in a manner that adversely affected the
legal and practical interests of French speaking communities. 
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This argument fails at least the last part of the test. The
adverse effect must be with respect to a “specific
private law interest to which a person has a pre-existing distinct and
complete legal entitlement”:
Elder Advocates at para 51 [emphasis added]. The Supreme Court gave examples of private law interests:
property rights, interests akin to property rights, and the type of fundamental
human or personal interest that is implicated when the state assumes
guardianship of a child or incompetent person. Language rights are not akin to
these private law interests and thus not subject to a fiduciary obligation.
Moreover, the issue here is a narrow one. It is the right to the publication of
legislation in French. In the context of a claim as a fiduciary, it is a demand
for a benefit which the government, in the exercise of its discretion to
allocate resources, has chosen not to do. In my view, there can be no fiduciary
obligation on a government to create a law which gives that particular benefit
to the appellants.


 


B.
     Mercure
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My colleague concludes that Mercure is binding authority that has
conclusively determined that there is no constitutional requirement for Alberta
to publish its legislation in French. Both courts below found that this case
involves novel language rights issues not specifically addressed in Mercure.
The respondent chose not to advance this argument before this court. As such, I
do not consider it to be an appropriate ground on which to dispose of the
appeals. 


 


VI.      Conclusion


 


[[bookmark: par59]59]          
The appeals are dismissed. Both questions upon which leave was granted
are answered in the negative.                           
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The only issue on these appeals is whether the Province of Alberta is
constitutionally required to publish all of its legislation in English and in
French.


 


Background


 


[[bookmark: par61]61]          
The appellant Caron was charged with making an unsafe left turn. The
appellant Boutet was charged with speeding. Both Caron and Boutet were
acquitted by a Provincial Court judge, who concluded that they had been charged
under an invalid statute, because Alberta was constitutionally required to
enact all of its legislation in English and French: R. v Caron,
2008 ABPC 232 (CanLII), 450 AR 204, 95 Alta LR (4th) 307. 
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The Crown appealed, and a judge of the Court of Queen’s Bench reversed the
acquittals, having come to the conclusion that there was no constitutional
requirement to enact all of Alberta’s
legislation in both languages: R. v Caron, 2009 ABQB 745 (CanLII), 476 AR
198, 23 Alta LR (5th) 321. The appellants obtained leave to appeal to this
Court: R. v Caron, 2010 ABCA 343 (CanLII), 493 AR 200, 37 Alta LR (5th)
168. The following issues were stated:


 


(a)        Must the statutes of the province
of Alberta be printed and published in English and French?


 


(b)        Is the Languages Act of
Alberta ultra vires or of no force or effect to the extent that it
abrogates Alberta’s
constitutional obligation to print and publish its statutes and regulations in
English and French?


 


The
issues on which leave was granted are accordingly narrow. The basic issue is
not whether there were “guaranteed
language rights” in
the Red River Colony, whether “official
bilingualism” existed,
or whether French is an “official
language”, a term that
does not have a fixed legal meaning. The essential issue is whether Alberta has
to enact and publish its legislation in both languages.
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To clarify, the central point is not whether one can locate some
promises or expectations about the use of the French language in historical
documents relating to Western Canada. The real issue is whether there is
anything in those documents that “entrenched” those rights, by putting
them beyond the reach of the Legislature of Alberta. The relevant two part
inquiry is:


 


(a)        Was there at a relevant time a
legal duty to enact legislation in French?, and


 











(b)        If so, was that legal status
entrenched in the constitution in some way?


 


Standard
of Review
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The stated issues raise pure questions of law, and the standard of
review is correctness: Housen v Nikolaisen, 2002 SCC 33 (CanLII) at para.
8, [2002] 2 SCR 235. 
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Even though deference is due on findings of fact, the constitutional
implications of found facts, as well as the interpretation of constitutional
documents, are reviewed for correctness. For example, whether French was in
common use in Rupert’s
Land prior to 1870 is a question of fact. Whether the bilingual enactment of
statutes was a legal requirement, whether French had “entrenched status”, the interpretation of the legal documents on
those issues, and whether any such legal requirement was repealed, are all
questions of law.
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The appellants argue that the law of Rupert’s Land prior to 1870 is “foreign law”, and that its content is a
matter of evidence, citing Houle v BMW Financial Services, 2012
ABCA 333 (CanLII) at para. 19, 539 AR 27. Further, they argue that findings of the
content of that law are findings of fact, and accordingly the trial judge’s findings on this issue are
to be reviewed for palpable and overriding error. The evidentiary rule on
foreign law does not apply with full vigour to British realms and territories: Alberta
Evidence Act, RSA 2000, c. A-18, s. 28. But in any event, when a political
jurisdiction succeeds a predecessor jurisdiction, and adopts the laws of that
predecessor, the laws of the predecessor become laws of the successor, and they
are not “foreign law”: United States v
Perot, 98 US 428 at 430 (1878); Fremont v United States,
58 US 542 at 557 (1854); In re Title of Pa Pelekane, 21 Haw 175
(1912) (Hawai’i
Terr.). For example, if a British colony becomes a Dominion, the former
colonial law is not “foreign”: South African
Breweries, Limited v H.E. Muriel (1905), 26 Natal LR 362. Thus, the
content of the law of Rupert’s
Land when it was carried forward into the Northwest Territories is local law,
as is the law of the Northwest Territories as it was carried forward into
Alberta. The standard of review on identifying and interpreting that law is
correctness.


 


The
Binding Effect of Mercure
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A threshold issue is whether the outcome of this appeal is determined by
binding authority: R. v Mercure, 1988 CanLII 107 (SCC), [1988] 1 SCR 234, which was
applied to Alberta in R. v Paquette, 1990 CanLII 37 (SCC), [1990] 2 SCR 1103. Mercure
concerned whether the statutes of Saskatchewan have to be published in French
and English.  The trial judge held that Mercure is not binding
authority, because it did not canvass “.
. . the quantity of historical detail that has been raised in the context of
this trial” (2008 ABPC
232 (CanLII) at para. 31). The summary conviction appeal court judge agreed for that
reason, and also because in her view Mercure only related to the Alberta
Act of 1905, and did not examine the effect of the “annexation conditions negotiated . . . 35
years earlier” (2009
ABQB 745 (CanLII) at para. 144). 


 











[[bookmark: par68]68]          
In this Court, the respondent did not rely on the outcome of these
appeals being determined by Mercure and Paquette,
but rather focussed on the substance of the constitutional arguments. However,
the parties cannot, by consent or acquiescence, relieve this Court of its
obligation to follow binding precedent: Canada v Craig, 2012 SCC
43 (CanLII) at para. 21, [2012] 2 SCR 489; R. v Arcand, 2010 ABCA 363 (CanLII) at
para. 184, 40 Alta LR (5th) 199; Carter v Canada (Attorney General),
2013 BCCA 435 (CanLII) at paras. 316, 321, 324; Cassell & Co. v Broome,
[1972] AC 1027 at pp. 1054, 1084, 1107, 1131.
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In R. v Henry, 2005 SCC 76 (CanLII) at para. 57, [2005] 3 SCR 609
the Supreme Court confirmed the centuries old rule that lower courts are bound
by the ratio decidendi of decisions of higher courts, and sometimes are
even bound by obiter dicta. In 2012 the Supreme Court confirmed in Canada
v Craig that lower courts are free to opine that binding precedents are
“problematic”, but they are nevertheless
required to follow them.  In Canada (Attorney General) v Bedford,
2013 SCC 72 (CanLII) the Court varied the application of this rule in constitutional
cases. The Court set out some guiding principles:


 


(a)       As a general rule, lower courts
are still required to follow binding precedents, and “the threshold for revisiting a matter is not
an easy one to reach”
(at para.  44);


 


(b)        a lower court is entitled to
revisit a precedent where:


 


(i)         a new legal issue is raised as a
consequence of significant developments in the law, 


 


(ii)        there is a significant change in
the circumstances that fundamentally shifts the parameters of the debate, or


 


(iii)       there is a significant change in
the evidence that fundamentally shifts the parameters of the debate (at paras.
42, 44).


 


The
Court identified the overall requirement to “balance
the need for finality and stability”
with the occasional need to revisit precedent. 
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Bedford embraces to some degree the controversial doctrine
of lower courts “underruling” decisions of higher
courts: E. H. Caminker, “Why
Must Inferior Courts Obey Superior Court Precedents?” (1993-4), 46 Stanford L Rev 817 at pp. 
860-1. Even where a lower court finds a binding precedent to be “problematic”, the precedent should
still be followed unless the Bedford test is clearly met. While a
lower court can express reservations about a precedent, it is still not open to
lower courts to depart from decisions of a higher court because the lower court
feels they are “per
incuriam”: Cassell
& Co.  at pp. 1107, 1131; Rodriguez de Quijas v Shearson/American
Express, Inc., 490 US 477 at p. 484 (1989). Is the test met in these
appeals with respect to Mercure and Paquette, which
are prima facie binding?


 











A New Legal Issue
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In Bedford the “new
issue” that justified
reconsideration was a new constitutional premise for the argument.  The binding
precedent was based on “physical
liberty” under s. 7 of
the Charter, whereas Bedford was argued based on “security of the person”. The Supreme Court
concluded at para. 45 that the principles underlying the s. 7 issue had “to a large extent,
developed only in the last 20 years”.
Thus, there had been a “significant
development in the law”.
The summary conviction appeal court judge concluded, in part, that this present
litigation also raises new issues.
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Mercure concerned the interpretation of the North‑West
Territories Act, RSC 1886, c. 50. What is now Alberta was before 1905 a
part of the Northwest Territories. Section 110 of the North‑West
Territories Act provided that all of the ordinances of the Northwest
Territories “shall be
printed in both” English
and French. In 1905 Alberta and Saskatchewan were made provinces. The Alberta
Act, SC 1905, c. 3 provided in s. 16 that all of the laws of the Northwest
Territories would continue in force in Alberta until they were amended.


 


[[bookmark: par73]73]          
In Mercure the Supreme Court of Canada held that s. 16 of
the Saskatchewan Act, SC 1905, c. 42 had the effect of carrying
forward s. 110 of the North‑West Territories Act, the result being
that all of the statutes of Saskatchewan had to be enacted in French and
English. As confirmed in Paquette, the relevant provisions of the
Alberta Act are in all material respects identical to those in the Saskatchewan
Act. 


 


[[bookmark: par74]74]          
Mercure at pp. 280‑1 confirmed that the language
provisions carried forward by the Alberta Act are not constitutionally
entrenched:


 


.
. . The legislature has the power to amend its constitution by an ordinary
statute, but in enacting such amending statute it must do so in the manner and
form required by the law for the time being in force. This, we saw, requires
that such statute be enacted, printed and published in the English and French
languages. Accordingly, the legislature may resort to the obvious, if ironic,
expedient of enacting a bilingual statute removing the restrictions imposed on
it by s. 110 and then declaring all existing provincial statutes valid
notwithstanding that they were enacted, printed and published in English only.


 


The
power to amend was found not only in s. 16 of the Alberta Act, but also
in s. 45 of the Constitution Act, 1982, RSC 1982, App. II, No. 44, Sch.
B, which gives each province the power to amend its own constitution.
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The Province of Alberta embraced the option indentified by the Supreme
Court. In 1988 it enacted, in both languages, the Languages Act, RSA
2000, c. L‑6. Section 2 of the Languages Act validates all Alberta
legislation, even though it was originally enacted only in English. Section 3
provides that henceforth legislation will be enacted in English. Section 4
continues the ability of any person to use English or French in oral communications
in the courts.
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The appellants take the position that this case is not governed by Mercure.
The second constitutional question stated in Mercure, and its
answer, are:


 


2.         If
the answer to Question 1 is affirmative, do the rights which are derived from
s. 110 of The North‑West Territories Act form part of the
Constitution of Canada or can they be modified unilaterally by Saskatchewan and
if so to what extent?


 


A.        Saskatchewan
may unilaterally modify s. 110 of The North‑West Territories Act but
such modification must be in the manner and form required by law at the time of
such modification, currently by legislation in English and French.


 


Mercure
cannot be read as saying that s. 110 could be repealed, but that there would
still be residual language rights entrenched in earlier constitutional
documents, that were not effectively superseded by the Alberta Act and
the North‑West Territories Act. Section 110 would have been the
then existing manifestation of those entrenched constitutional rights, not an
independent and unrelated source of them. The answer to the second question in Mercure
was premised on the basis that s. 110 did not reflect any prior constitutional
requirement that legislation be published in the French language. Any
constitutional language rights would be “derived
from” the same source,
and Mercure confirmed that they were not entrenched. Both the
majority (at p. 256) and minority (at pp. 307‑8) judgments in Mercure
noted that when Alberta and Saskatchewan were created it was Laurier’s understanding that the
choice of language was to be left to the provincial legislatures.


 


[[bookmark: par77]77]          
Exactly what Bedford means by “a new legal issue raised as a consequence of
significant developments in the law”
is unclear. It can be observed that there have been no “significant developments in the law” with respect to the law of
languages in Alberta, nor with respect to the entrenchment of language rights.
This challenge cannot, itself, constitute such a change, as that would result
in an entirely circular test.
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The fundamental issue in Mercure was whether the right to
use French was entrenched in Alberta, which is exactly the same issue as is now
presented. The appellants argue that they have presented more and better evidence
on that issue, (an issue discussed infra, paras.  82-8) but that is not
the same thing as saying that there is a “new
issue”. As Bedford
points out, the test for reconsideration is not easy to meet, and litigants
cannot overcome the rule of stare decisis by simply rephrasing the
issue, fragmenting the issue into new sub-issues, or by presenting different
arguments on old issues.  


 


[[bookmark: par79]79]          
In summary, these appeals do not fall within the Bedford
category of “new legal
issues raised as a consequence of significant developments in the law”.


 











Change in Circumstances


 


[[bookmark: par80]80]          
Bedford contemplates that a lower court might be entitled
to revisit a precedent if there is a “significant
change in the circumstances that fundamentally shifts the parameters of the
debate”. The exact
scope of this exception to the rule in stare decisis will have to await
further guidance.


 


[[bookmark: par81]81]          
It is sufficient to note that there has been no “change of circumstances” with respect to the use of English in Alberta
since the decisions in Mercure and Paquette.  If
anything, the use of English has become more entrenched, and the demographic of
the Province has shifted more in support of the status quo. The
enactment by the Legislature of the Languages Act in reliance on Mercure
has ensured that circumstances have only changed to fix the law of languages as
it has been understood to this point. Likewise, there has been no change of
circumstances since 1905, if that is what Bedford contemplates.


 


New
Evidence
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Bedford provides that a precedent could be reconsidered in
the face of “a
significant change in the evidence that fundamentally shifts the parameters of
the debate”. The trial
judge and the summary conviction appeal court judge both felt entitled to
depart from Mercure because they believed the new record before
them was considerably more robust than that considered in Mercure,
even though no evidence was presented on the contents of the record in Mercure.
The appellants argue that Mercure does not govern, because that
decision did not fully consider certain key historical documents (the 1867
Address and 1869 Address of Parliament, the Royal Proclamation of
1869, and the 1870 Order). They also argue that Mercure
does not consider the negotiations that occurred at the time between Canada and
representatives of the Red River Colony. 


 


[[bookmark: par83]83]          
As a threshold issue, it should be noted that the argument that the
Supreme Court of Canada “overlooked” some constitutional
documents is questionable. Mercure at pp. 248, 288 specifically
refers to the 1870 Order, giving the citation to RSC 1970, App. II, No.
9, where the 1870 Order, and the appended 1867 Address and 1869
Address, are all set out verbatim. The Addresses are referred
to in Mercure at p. 288. While the Proclamation of 1869 is
not specifically mentioned, Mercure at p. 253 cited the Debates
of the House of Commons, 1905 at pp. 8530 et seq. (Mr. Monk), where at pp.
8533‑4 the key passages from the Proclamation of 1869 were read
into Hansard. (The appellant Boutet’s
factum at para. 66 gives many other references.) Given the care with which the
Supreme Court of Canada prepares its decisions, it is not appropriate to assume
that it proceeded per incuriam in the face of the record before it.
Further, any argument that the Supreme Court simply “erred”
is not within the Bedford exception to stare decisis.


 


[[bookmark: par84]84]          
With respect to the negotiations with the Red River Colony, the Supreme
Court was aware (Mercure at p. 253) of the fact of “demands of the settlers at
the time” and that “French speaking Manitobans
. . . had made the list of demands before Manitoba was created”. Mercure
discussed the events leading up to the incorporation of Rupert’s Land into Canada, and at
p. 249 said:


 











The
impending changes were not viewed with favour by the people in the Territories,
most of whom lived in the Red River area of what is now Manitoba. Many of them
were French‑speaking and had been accustomed to considerable governmental
services in their own language, both by the Council of Assiniboia, which
exercised governmental functions in the Red River area, and in the courts. From
about 1835, the Council of Assiniboia began publishing its resolutions by
reading them aloud in English and French (Sheppard, op. cit., at pp. 73‑76),
and from about 1855, local representation on the Council was on a roughly equal
English and French basis (see Mason Wade, The French Canadians 1760‑1967
(rev. ed. 1968), vol. 1, at p. 397). Similarly the courts counted a number
of bilingual judges.


 


After
some tense confrontations, in which demands were made that English and French
be used in the legislature and that judges speak both languages, the Canadian
government acceded to the demands of the people of the Territories. To that
end, Canada enacted the Manitoba Act, 1870, S.C. 1870, c. 3, which
created the province of Manitoba out of the Red River settlement and
surrounding lands, and by s. 23, provided certain guarantees regarding the use
of the English and French languages in the Manitoba Legislature and in its
courts. The background in Manitoba is set forth in Reference re Manitoba
Language Rights, 1985 CanLII 33 (SCC), [1985] 1 S.C.R. 721, at pp. 731‑32. For a detailed
account of the situation in the Territories generally, see also Sheppard, op.
cit., at pp. 77‑79.


 


The Reference
re Manitoba Language Rights which is referred to also discussed this
topic. It noted at p. 731 that “.
. . the provisional government of Red River Colony . . . drew up a ‘Bill of Rights’ to be used in negotiations
with Canada”, which
Bill of Rights included language rights. The summary conviction appeal court
judge was in error in suggesting that the Supreme Court was unaware of the
historical facts on which the appellants now rely.
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The exact scope of a “significant
change in the evidence that fundamentally shifts the parameters of the debate” is hard to predict. In
almost any constitutional case with a historical background like this one, it
will be possible to find new documents through new archival research.  That
cannot be enough. In these appeals the parties filed over 28 bound volumes of
material, the overwhelming portion of which was never referred to in argument,
in the lower court decisions, or in the decisions of this Court. Merely bulking
up a record with more historical documents does not qualify as significant new
evidence that fundamentally shifts the parameters of the debate. 


 











[[bookmark: par86]86]          
At a minimum the newly tendered evidence must be “significant”,
so that it can “fundamentally
shift” the debate.
Documents that merely confirm or expand on facts that were known or assumed are
not sufficient.  The new evidence must be material, in the sense that it would
have had some prospect of changing the outcome of the binding precedent if it
had been known at that time. If the newly tendered evidence was available at
the time the precedent was decided, the court is entitled to consider why it
was not produced at that time. All of the key documents relied on in these
appeals are of a public nature, and are not said to be “newly discovered”.
They could have (and may have) been referred to in Mercure. All
of the key documents relied on in the present appeals (the 1870 Order,
the 1867 Address, the 1869 Address and the Proclamation of
1869) were in fact considered or alluded to in Mercure and
the decisions it relied on.   
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The key factual circumstances at play in the Red River Colony at
the time were known, and were argued before the Court in Mercure.
Other documents discussed below (such as the Council of
Assiniboia resolution of June 19, 1845) have no impact on the outcome, even
assuming they were not on the record in Mercure. Yet other
documents now on the record (such as correspondence confirming the resolution
of the settlers’ grievances, EKE 131, 166) only serve to confirm the outcome in Mercure.
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It follows that these appeals are not based on “a significant change in the evidence that
fundamentally shifts the parameters of the debate”.



 


Summary
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In summary, the present appeals are governed by binding authority of the
Supreme Court of Canada, which decided these very issues: R. v Henry
at para. 57. The answer to the second constitutional question stated by the
Supreme Court in Mercure confirmed that Alberta has the ability
to legislate respecting the languages governing legislation. It is clear that
Alberta has done so in the Languages Act. Mercure directly
answers the two questions upon which leave to appeal was granted in these
appeals, and has been consistently followed: Lefebvre at para.
10; R. v Rottiers (1995), 1995 CanLII 4003 (SK CA), 134 Sask R 152 (CA). Mercure
is binding authority, and the principles in Bedford are not
engaged.
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There are many doctrines that are designed to promote finality in the
resolution of disputes, including issue estoppel, res judicata, abuse of
process, and stare decisis. Res judicata does not apply here,
because the present appellants were not parties to the previous decisions in Mercure
and Paquette. Bedford recognizes that the
Constitution cannot be frozen in time, and that the court system requires some
flexibility in the area of constitutional law. That does not, however, mean
that every generation can reargue every constitutional issue previously decided
based on some newly discovered document, argument, or expectation: Carter
v Canada (Attorney General) at paras. 316, 321, 324. While Bedford
confirms that the Supreme Court of Canada is entitled to revisit its own
decisions, it also points out that the opportunity for lower courts to revisit
binding precedents is and should be limited.


 











[[bookmark: par91]91]          
Relitigation of every issue, and the instability it causes, are not in
the public interest. Some certainty and predictability is required by citizens
and governments, particularly in issues of constitutional law: Reference
re Secession of Québec, 1998 CanLII 793 (SCC), [1998] 2 SCR 217 at paras. 33, 46, 48; Conseil
scolaire francophone de la Colombie‑Britannique at paras. 39‑40.
Language rights are one of the fundamental historical and political concepts
that define Canada. On the other hand, as anyone who has lived in Canada for
the last 40 years will know, language rights also have the potential to be
controversial and divisive. In the area of language rights, stability and
predictability are particularly important. The province of Alberta enacted the Languages
Act 25 years ago based on a clear ruling of the Supreme Court of Canada.
The appellants now ask this Court to revisit this issue again, on the hope that
perhaps this time a different result will emerge. That involves an attempt to
have this Court rewrite constitutional history, and distorts the proper role of
the judiciary: Conseil scolaire francophone de la Colombie‑Britannique
at paras. 39‑40; Yellowknife Public Denominational District
Education Authority at para. 78.
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The existence of binding authority on the very issue is sufficient to
dispose of these appeals.


 


The
Constitutional Background
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Although the existence of binding authority makes any further analysis
unnecessary, given the judicial history of this dispute some further discussion
is warranted.
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Alberta has never enacted or published its legislation in French. The
appellants argue that this is contrary to the constitution, which the
appellants argue requires legislative bilingualism. As a result, the appellants
argue that the Alberta statutes (and the traffic summonses that resulted in
their convictions) are invalid.
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In 1988, following the ruling in Mercure, Alberta enacted,
in both languages, the Languages Act, RSA 2000, c. L-6. That effectively
repealed s. 110 of the North-West Territories Act. The appellants argue,
however, that s. 110 is not the only source of language rights, and that
notwithstanding Mercure and Paquette, there is
still a residual constitutional requirement to enact all Alberta’s legislation in French.
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The trial judge, the summary conviction appeal court judge, and the
parties discussed, argued, and relied on a wide range of arguments and
authorities. In order to examine the appellants’
argument that Alberta’s
legislation must be enacted in French, the following topics require discussion:


 


(a)       certain background constitutional
considerations and principles (infra, paras. 97-107);


 


(b)        the use of French in Rupert’s Land prior to 1870 (infra,
paras. 108-114);


 


(c)       the proposed sources of modern
language rights in Alberta (infra, paras. 115-19);


 


(d)       the Parliamentary Addresses
of 1867 (infra, paras. 120-1), and 1869 (infra, paras. 122-6),
and the related agreement with the Hudson’s
Bay Company that ultimately led to the admission of Rupert’s Land into Canada;


 


(e)        civil unrest in the Red River
Colony in 1869, and the resulting negotiations that led to the creation of the
province of Manitoba (infra, paras. 127-38);











(f)        the status of the Proclamation
of 1869, which was issued by the government of the United Kingdom to
address the concerns of the inhabitants of the Red River Colony (infra,
paras. 139-45);  


 


(g)       the geographic extent of any right
to use French that existed in the Red River Colony (infra, paras.
146-53);


 


(h)        the Rupert’s Land and North-western
Territory Order of 1870, which was the instrument by which Rupert’s Land was actually annexed
to Canada (infra, paras.  154-8);


 


(i)         issues arising from the common
administration of Manitoba and the North-West Territories immediately after
1870 (infra, paras. 159-61);


 


(j)         the evolution of language rights
in the Northwest Territories from 1869 to 1905 (infra, paras. 162-4);


 


(k)        the creation of Alberta in 1905,
and the evolution of language rights in the province until 1988 (infra,
paras. 165-8);


 


Background
Considerations and Principles
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Language rights are a recurring issue in Canadian constitutional law,
and certain principles have developed in interpreting the related
constitutional documents.
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In Reference re Secession of Québec, 1998 CanLII 793 (SCC), [1998] 2 SCR 217 at para. 50 the Supreme Court emphasized that
consideration must be given to the Constitution’s underlying
principles which breathe life into its provisions, and allow for a more
complete understanding and more purposeful interpretation. One such principle
is the protection of minorities: Lalonde v Ontario (Commission de
restructuration des services de santé) (2001), 2001 CanLII 21164 (ON CA), 56 OR (3d) 505 at para.
81, 208 DLR (4th) 577 (CA). In Reference Re Bill 30, An Act to Amend the
Education Act (Ont), 1987 CanLII 65 (SCC), [1987] 1 SCR 1148 at pp. 1173-4, the Supreme Court
observed that the protection of minority rights from hostile majorities
comprised, as put by Duff J. in Reference re Adoption Act, 1938 CanLII 2 (SCC), [1938]
SCR 398 at p. 402, “one of the cardinal terms of the Confederation arrangement.”


 


[[bookmark: par99]99]          
The Supreme Court has confirmed that language rights must in all cases
be interpreted purposively, in a manner consistent with the preservation and
development of official language communities in Canada: see R. v Beaulac,
1999 CanLII 684 (SCC), [1999] 1 SCR 768 at para. 25, citing, Reference re Public Schools Act
(Man), 1993 CanLII 119 (SCC), [1993] 1 SCR 839. Language rights must be construed remedially “in recognition of previous
injustices that have gone unredressed and which have required the entrenchment
of protection for minority language rights.”:
Reference re Public Schools Act (Man) at p. 850.  


 











[[bookmark: par100]100]      
Nevertheless, even applying these principles, “the language actually used and stated by the
constitutional drafters must be carefully weighed and measured, having regard
to the historical context of the document”:
Yellowknife Public Denominational District Education Authority v Euchner,
2008 NWTCA 13 (CanLII) at para. 63, 446 AR 221, leave to appeal refused, [2009] SCR x.
Although the language of the constitutional documents relied on by the
appellants must be given a purposive interpretation, general interpretative
principles cannot improperly amplify the scope of the provisions: see British
Columbia (A.G.) v Canada (A.G.), 1994 CanLII 81 (SCC), [1994] 2 SCR 41 at pp. 88-9; Greater
Montreal Protestant School Board v Quebec (Attorney General), 1989 CanLII 125 (SCC), [1989] 1
SCR 377 at p. 401. Nor can they ascribe a meaning beyond what the documents
say. “A constitutional
document ‘should
not be regarded as an empty vessel to be filled with whatever meaning we might
wish from time to time.’” Yellowknife Public
Denominational District Education Authority at para. 63, citing Reference
re Public Service Employee Relations Act (Alta), 1987 CanLII 88 (SCC), [1987] 1 SCR 313 at p.
394.   


 


[[bookmark: par101]101]      
The appellants argue that language rights are entrenched in Alberta’s constitutional fabric.
Their burden is that they cannot locate a constitutional document that clearly
entrenches language rights in Alberta. They are unable to locate a
constitutional document that mentions the French language, other than s. 110 of
the North‑West Territories Act, which lay at the heart of Mercure.
The appellants rely on general references to “civil
rights” and “religious rights”, arguing that they
essentially incorporate language rights.


 


[[bookmark: par102]102]      
A further obstacle for the appellants is the stark difference between
the Manitoba Act, 1870, which specifically entrenches language rights,
and the Alberta Act which noticeably does not. As Mercure
notes at pp. 271, 287, 298 the difference is insurmountable.
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Other constitutional concepts provide context to these appeals. Firstly,
at the relevant time the “supremacy
of Parliament” was an
uncontested principle of government. The Victorian decision makers who drafted
the relevant documents would not have assumed that there was such a thing as a
statute that could not be amended by the parliament that created it. The
principle is reflected in statutes like the Interpretation Act, SC 1867,
c. 1, s. 7:


 


7.
Subject to the limitation aforesaid, in every Act of the Parliament of Canada,
to which this section applies, 


 


.
. . 


 


Thirty-fourthly.
Every Act shall be so construed as to reserve to Parliament the power of
repealing or amending it, and of revoking, restricting or modifying any power,
privilege or advantage thereby vested in or granted to any person or party,
whenever such repeal, amendment, revocation, restriction or modification is
deemed by Parliament to be required for the public good; . . . (now s. 42(1) of
the Interpretation Act, RSC 1985, c. I-21).


 











The
statutes and constitutional documents of the time must be interpreted with that
foundational assumption in mind. Although at that time there were a handful of
laws that could only be amended by the Parliament of the United Kingdom, any
limitation on the power to amend legislation was exceptional, and when it was
intended it was expressly stated. While statutes are often interpreted to avoid
changing vested rights, they are also interpreted as if they contain no limit
on the power of Parliament to change the statute: Friends of the Canadian
Wheat Board v Canada (Attorney General), 2012 FCA 183 (CanLII) at paras. 50, 82,
352 DLR (4th) 163, leave refused January 17, 2013 SCC #34973.
The concept of fully “entrenched” rights did not emerge in Canadian law until 1982, and earlier
applications of the concept are anachronic: Lefebvre at para. 15;
Yellowknife Public Denominational District Education Authority at
paras. 77-8. 
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The second point is that the authorities in Westminster would have
regarded it as extraordinary (although not unprecedented) that a group of
colonial settlers in a distant land could gather together at a public meeting
(whether styled a “constitutional
convention” or not),
and adopt a certain list of rights, and then impose them on the government of
the United Kingdom. Notwithstanding a philosophical commitment to
representational government, the Colonial Office and Canada still ascribed to
the rule of law. The United Kingdom and Canada would undoubtedly not take up
arms without first attempting negotiations, but that does not mean that they
could be dictated to. The Red River Colony had no power to veto its entrance
into Confederation; even a full province has no such veto: Reference re:
Amendment of Canadian Constitution, 1982 CanLII 219 (SCC), [1982] 2 SCR 793 at pp. 813-4. The
essential point is therefore whether Canada gave any binding and enforceable
linguistic assurances to the settlers.
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Thirdly, entrenched constitutional rights should primarily be found in
written, formal constitutional documents: Reference re Secession of
Québec at para. 53. The appellants argue that the right to use French
is an unalterable right at the heart of Confederation, yet that right is
nowhere to be found in the Alberta Act, although it is expressly
mentioned in other constitutional documents like the Manitoba Act, 1870 and
the British North America Act, 1867 (UK), 30-31 Vict., c. 3. It is a
fundamental weakness of the appellants’
argument that they cannot point to any constitutional document which expressly
entrenches the right to use French in Alberta. As Mercure notes
at p. 271, Parliament knew how to entrench rights when it wanted to.
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The fourth point is that it does not advance the argument to suggest
that the federal government owed fiduciary duties to the population of Rupert’s Land. If any entrenched
language rights exist, it does not matter whether they are fiduciary or non‑fiduciary
in nature. Even fiduciary duties can be amended by proper legislation, unless
they are entrenched: Mercure at p. 278; Authorson v
Canada (Attorney General), 2003 SCC 39 (CanLII) at paras. 15, 62, [2003]
2 SCR 40. Even if fiduciary duties might, in the right circumstances, engage
language rights, they cannot extend so far as to require Parliament to enact
particular legislation, nor to establish new political jurisdictions along a
particular model. The British North America Act, 1871 (UK), 34-35 Vict
c. 28 recited doubts “respecting
the powers of the Parliament of Canada to establish Provinces”, and in s. 2 confirmed the
power of Parliament to “make
provision for the constitution and administration of any such Province, and for
the passing of laws for the peace, order, and good government of such Province”. That wide wording is
inconsistent with there being any residual fiduciary duty to entrench any
unnamed right in a provincial constitution.
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The fifth point is that aboriginal rights (including Métis rights) enjoy
generic, nation-wide protection under the Constitution. Language rights, on the
other hand, are protected in specific jurisdictional parts of the country in
specific ways: Conseil scolaire francophone de la Colombie‑Britannique
v British Columbia, 2013 SCC 42 (CanLII) at paras. 1, 56. The rights involved in
these appeals are neither aboriginal nor Métis rights. 


 


French
in Rupert’s
Land
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The appellants’
basic argument is that the use of French was legally protected in Rupert’s Land prior to 1869, and
that the constitutional documents that followed carried that protection
forward, and entrenched it in the Constitution.


 


[[bookmark: par109]109]      
In the mid-19th century there was only one significant settlement in
Rupert’s Land, known
generally as the District of Assiniboia or the Red River Colony. By 1867 the
population was split roughly equally between French-speaking and
English-speaking people, the former group including the Métis (of mixed French
and Aboriginal heritage), and the latter group including the half-breeds (of
mixed English and Aboriginal heritage). Up to that point French was commonly
used in the Red River Colony, alongside English and aboriginal languages like
Cree. There had been some friction over the use of language, for example with
respect to the refusal of Recorder Thom to speak French in court.


 


[[bookmark: par110]110]      
The Hudson’s
Bay Company had established the Council of Assiniboia to assist in the
governance of the Red River Colony. The Council of Assiniboia was subordinate
to the Council of Rupert’s
Land, which itself was servient to the Hudson’s
Bay Company. The Council of Assiniboia was initially concerned primarily with
law and order in the colony, and consequently control of the sale of alcohol.
It obviously had to conduct its business in some language(s), and by 1851 it
was publishing its resolutions in both English and French, reflecting the makeup
of the population that was required to follow those resolutions. But the
Council was primarily concerned with mundane local issues (road repairs, the
sale of alcohol, marriage licences, etc.; Code of Municipal Regulations,
EKE R5-8), and its mandate did not extend to either creating or enforcing civil
rights. While the Council had a policy of conducting its business in both
languages, it does not follow that ordinances had to be enacted in both those
languages to be valid, nor that the Council lacked the ability to change its
language policy.
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A Council of Assiniboia resolution of June 19, 1845 provided under a
section called “Miscellaneous” that:


 











Whereas
the publication and explanation of these resolutions are highly expedient, it
is Resolved 33rd. That one placarded copy be suspended in the
Court-house, and another in the office of Upper Fort Garry, and folded copies
be deposited, not as private property, but as a public trust, with the
Governor, the recorder, the Magistrates, the officers of police, and the clerk
of the Court, and also be respectfully presented, under the same restriction,
to the clergy of both denominations; and, lastly, that copies, in both
languages, be read aloud and explained at the meetings of the General Court
in November and February of each year, and at such other meetings of the same
as the Governor may select for that purpose.


 


(Code
of Municipal Regulations, EKE R5, EKEA Vol. 10, pp. 3968-73; 2008 ABPC 232 (CanLII)
at para. 159; 2009 ABQB 745 (CanLII) at paras. 46, 127). There does not appear to be any
resolution or ordinance requiring that the resolutions be enacted in both
languages, although obviously if they were to be read in French they had to be
translated. Notably, the 1845 resolution did not require that the paper copies
be in both languages, nor is there any suggestion that resolutions passed in
one language would be invalid.
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The June 19, 1845 resolutions are not purely legislative in nature. They
dealt with ordinary matters of administration, such as the appointment of
public officers, the improvement of agriculture, the sale of alcohol, and the
operation of the ferry across the river. It is difficult to describe these
resolutions as an “ordinance” as that term is understood
today, or to say that they create a “statutory” right. Significantly, when
the ordinances were re-enacted and consolidated in 1852, no article was
included that mandated the reading or enactment of laws in French and English.
Consolidations and reprints of the ordinances in 1852 and 1862 were in both
languages, although there is nothing on the record to show if this was a legal
imperative, or merely for administrative convenience and practicality. The 1852
consolidation superseded all prior enactments, so if there was any enactment or
resolution granting official status to the French language prior to that time,
it was repealed. The best that can be said on this record is that there was a
policy or convention of printing the ordinances in both languages. 
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However, whatever the true nature of the resolution of June 19, 1845, it
did not have any effect outside the Red River Colony itself. The 32nd
resolution provided that the resolutions “shall
be explained and enforced according to the preliminary resolutions of 1841”, which had provided:


 


1.         The
following regulations shall apply to the whole of the District of Assiniboia,
extending, in all directions, fifty miles from the forks of the Red River and
the Assiniboine, provided, however, that the Settlement, where it is expressly
mentioned, shall not extend in breadth more than four miles from the nearest
part of either river, nor in length more that four miles from the highest or
the lowest permanent dwelling.


 


(Resolutions
of June 25, 1841, EKEA Vol. 10, p. 3958) The revised code of July 13, 1852,
which repealed all prior local laws, also provided:


 











I.          All
local enactments, not expressly extended farther, shall apply only to that part
of the District of Assiniboia which forms the Red River Settlement and its
environs.


 


(General
Enactments of the Governor and Council of Assiniboia of July 13, 1852, EKE
R23) A similar provision was contained in the revision of April 8 & 11,
1862 (EKEA Vol. 11, p. 4052). The summary conviction appeal judge appears to
have overlooked these provisions, undermining the conclusion (2009 ABQB 745 (CanLII) at
para. 123) that whatever conventions existed about language in the Red River
Settlement extended throughout Rupert’s
Land. To the extent that there was any right (whether “droits acquis”
or “droits légaux”) to the enactment of
legislation in English and French, it did not extend beyond the local
community.
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To summarize, there is very little on the historical record that
directly discusses the legal status of French in the Red River Colony. The few
documents available disclose that:


 


a)         there is no record of an
ordinance compelling the enactment of resolutions in both languages, although
that was the practice,


 


b)         even if there was such an
ordinance, it would be binding in Assiniboia only, and


 


c)         if there was such a binding
ordinance, it was repealed in 1852; however,


 


d)         French continued to be used in
the Red River Colony thereafter, including in the publication of resolutions.


 


This
is not a sound basis on which to infer an obligation to enact all legislation
in the French language, nor one that was “entrenched” in any way. French was
used, and it may well have been used equally frequently with English, but it
does not follow that use of both was mandatory and entrenched.


 


Proposed
Sources of the Modern Language Rights
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The relevant constitutional documents must be examined in context.
History must start somewhere, and an appropriate point in time is the
British North America Act, 1867. It seems clear from the record and the
appellants’ arguments
that if anything happened to entrench a requirement to enact legislation in
French in Alberta, it happened between 1867 and 1870. The essential question is
therefore whether there was an established, entrenched obligation to enact
ordinances in French in 1867, or whether that obligation was created and
entrenched between 1867 and 1870.
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Section 133 of the BNA Act, 1867 provided only that federal and
Québec statutes had to be enacted in both official languages; it did not
establish bilingualism in every province: Conseil scolaire francophone de
la Colombie‑Britannique at para. 56. It also provided in s. 92.1
that the provinces could amend “the
Constitution of the Province, except as regards the office of Lieutenant
Governor”. It was
accepted that the BNA Act, 1867 itself could be amended: Manuel v
Attorney General, [1983] 1 Ch 77 at pp. 104-5 (CA). 
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In 1867 the British government controlled two large blocks of largely
unsettled land in North America: Rupert’s
Land and the North‑western Territory. Rupert’s Land consisted of the lands famously
described as those “draining
into Hudson’s Bay”, and included the southern
half of what is now Alberta, as well as the Red River Colony in what is now
Manitoba. The North‑western Territory was the area now constituting the
Yukon Territory and parts of the Mackenzie River Basin, which includes the
northern half of what is now Alberta.
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In 1867 Rupert’s
Land was governed by the Governor and Company of Adventurers of England Trading
into Hudson’s Bay. It
was already, however, contemplated that the Hudson’s Bay Company might surrender its lands to
England, and that both Rupert’s
Land and the North‑western Territory would then be annexed to Canada. The
BNA Act, 1867 provided:


 


146.     It
shall be lawful for the Queen, by and with the Advice of Her Majesty’s Most Honourable Privy
Council, . . . on Address from the Houses of the Parliament of Canada to admit
Rupert’s Land and the
North‑western Territory, or either of them, into the Union, on such Terms
and Conditions in each Case as are in the Addresses expressed and as the Queen
thinks fit to approve, subject to the Provisions of this Act; and the
Provisions of any Order in Council in that Behalf shall have effect as if they
had been enacted by the Parliament of the United Kingdom of Great Britain and
Ireland.
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Notwithstanding the precise wording of s. 146, the Parliament of the
United Kingdom could, of course, have passed new legislation joining the North‑western
Territory or Rupert’s
Land to Canada under any terms it wished: Re Resolution to Amend the
Constitution, 1981 CanLII 25 (SCC), [1981] 1 SCR 753 at pp. 807-8. The legislative
instruments that implemented the admission of the new territories could have varied
from the contents of the Addresses. In any event, s. 146 does not
purport to entrench legislative bilingualism (as expressed in s. 133) in any
new provinces.


 


The
Address of 1867
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In December of 1867 the Senate and the House of Commons passed an Address
for the admission of both Rupert’s
Land and the North‑western Territory as contemplated by s. 146 of the BNA
Act, 1867. The version appearing in the Revised Statutes of Canada,
1985 provides in part:


 


That
the welfare of a sparse and widely-scattered population of British subjects of
European origin, already inhabiting these remote and unorganized territories,
would be materially enhanced by the formation therein of political institutions
bearing analogy, as far as circumstances will admit, to those which
exist in the several provinces of this Dominion.


 











That
the 146th section of the British North America Act of 1867 provides for the
admission of Rupert’s
Land and the North‑Western Territory, or either of them, into union with
Canada, upon the terms and conditions to be expressed in addresses from the
Houses of Parliament of this Dominion to your Majesty, and which shall be
approved of by your Majesty in Council.


 


That
we do therefore most humbly pray that your Majesty will be graciously pleased,
by and with the advice of your Most Honourable Privy Council, to unite Rupert’s Land and the North‑Western
Territory with this Dominion, and to grant to the Parliament of Canada authority
to legislate for their future welfare and good government; and we most
humbly beg to express to your Majesty that we are willing to assume the
duties and obligations of government and legislation as regards those
territories.


 


That
in the event of your Majesty’s
Government agreeing to transfer to Canada the jurisdiction and control over the
said region, the Government and Parliament of Canada will be ready to provide
that the legal rights of any corporation, company, or individual within the
same shall be respected, and placed under the protection of Courts of competent
jurisdiction.


 


The 1867
Address also indicated that the claims of aboriginal peoples would be “settled in conformity with
the equitable principles which have uniformly governed the British Crown in its
dealings with the aborigines”.
Although the 1867 Address said nothing about language rights, the
appellants argue that because the Hudson’s
Bay Company had accepted, or authorized the use of French, linguistic rights
were included among the “legal
rights” that were to
be respected. That, it is argued, provides the context to the constitutional
instruments that followed.
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A few points can be made about the 1867 Address:


 


(a)        The first paragraph quoted contemplated that any
new political institutions would have to respond to circumstances as they
existed. It does not give the sense that one uniform system of government must
prevail everywhere in the Northwest Territories, including with respect to official
languages. The reference to the “several
provinces”, if
anything, recognized that there were many different governmental structures in
place: Yellowknife Public Denominational District Education Authority at
para. 98.


 


(b)        The third paragraph negates any suggestion that
laws or rights were being entrenched in any way, because it specifically
contemplated “duties
and obligations of . . . legislation”
for the “future
welfare and good government”
of the territory: Yellowknife Public Denominational District Education
Authority at paras. 77-8. As noted, at the time the concept of
entrenched rights was exceptional, and was specifically provided for when
intended.


 











(c)        The appellants especially rely on the fourth
paragraph, stating that the rights of individuals “shall be respected”. It can be observed:


 


(i)         “respecting” rights does not mean that
they will never change, nor does it mean that Parliament has no power to change
them. Rights can be respected without being permanent or unalterable. This
provision cannot mean that all civil rights in the Northwest Territories were
frozen forever as of 1867;


 


(ii)        one purpose of this provision was to reassure the
government of the United Kingdom that it would not be exposed to legal claims
that it could not satisfy, or could not respond to, because it had alienated
the lands in question. Canada agreed to respect those rights, based on normal
assumptions about democratic government. (Much the same thing can be seen in
the Constitution Act, 1930 (UK), 20-21 Geo. V., c. 26, under which the
federal government conveyed public lands to Alberta, but only on the assurance
by Alberta that it would respect any rights previously granted by the federal
government to or with respect to the Hudson’s
Bay Company, the railways, Indian lands, fisheries, the national parks, etc.: R.
v Lefthand, 2007 ABCA 206 (CanLII) at para. 60, 77 Alta LR (4th) 20);


 


(iii)       the expression that rights “shall be respected, and placed under the
protection of Courts of competent jurisdiction”,
was merely intended to encompass the doctrine known as the “rule of law”. A.V. Dicey, in the Introduction
to the Study of the Law of the Constitution (first published in 1885,
London: MacMillan and Company; see the 10th edition, 1960, pp.
202-3) identified several aspects of the rule of law. The first was the “predominance of regular law
as opposed to the influence of arbitrary power”.
The second was “equality
before the law, or the equal subjection of all classes to the ordinary law of
the land administered by the ordinary law courts” (emphasis added). Legislation changing rights
was never considered to be “arbitrary
power”. The reference
in the 1867 Address to the “protection
of Courts of competent jurisdiction”
was a reference to these long standing principles of British justice. 


 











(iv)       The appellants rely on the translation of “legal rights” in the 1867 Address as
“droits acquis”. The Journals of the
House of Commons (Sess. 1867-8, pp. 67-8) translate the phrase in the 1867
Address “the legal
rights of any Corporation, Company, or individual within the same shall be
respected, and placed under the protection of Courts of competent jurisdiction” as “les droits acquis de toute Corporation,
Compagnie, ou Individu de ces région soient respectés et placés sous la
protection de Cours de Justice de jurisdiction compétente”. For reasons that are
unexplained, by the time the version of the 1867 Address attached to the
1870 Order was published in the Canada Gazette (Saturday July 30,
1870, no. 5, vol. 4) the translation had changed to “les droits légaux de toute corporation,
compagnie, ou particulier [. . .] soient respectés et placés sous la
protection de cours de jurisdiction compétente”. This translation is carried forward in the Revised
Statutes of Canada of 1906 (Vol. IV), 1927 (Vol. V), 1952 (Vol. VI), 1970
(Appendix II) and 1985 (Appendix II). So except for a 2— year period between 1867 and 1870 when “les droits acquis” was possibly in use, the
French translation of “the
legal rights” has
consistently been “les
droits légaux”. While “les droits légaux” would appear to be the
sanctioned translation, not too much should be made of this. It cannot be that “but for” a particular translation
language rights did or did not become entrenched.


 


There
is nothing in the 1867 Address that purports to entrench any rights,
including the right to use the French language, which is nowhere mentioned.


 


The
Hudson’s Bay
Company Agreement and the 1869 Address
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Negotiations with the Hudson’s
Bay Company commenced. It was decided that a statute might be required to
authorize the surrender of Rupert’s
Land, resulting in the passage of the Rupert’s Land Act, 1868 (UK), 31 & 32
Vict., c. 105. It provided in s. 3 that the United Kingdom could accept the
surrender of Rupert’s
Land from the Hudson’s
Bay Company, but only once terms had been negotiated to transfer the lands to
Canada within one month. It appears that the English government did not want to
be left with the responsibility of governing Rupert’s Land from Westminster.
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The Rupert’s
Land Act also provided in s. 5 that upon the admission of Rupert’s Land to Canada, “. . . it shall be lawful
for the Parliament of Canada . . . to make, ordain, and establish . . . all
such Laws, Institutions, and Ordinances, . . . as may be necessary for the
Peace, Order, and good Government”
of the territory. This wording is inconsistent with there being any limitations
on the conditions under which new territories could be annexed, or on the
capacity of Parliament to legislate with respect to the laws of those
territories.
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Terms were eventually agreed to with the Hudson’s Bay Company. Canada would pay the Company £300,000, the Company could
continue to occupy its posts, it would receive blocks of land in the territory,
all titles to land created by the Company would be respected, etc. In May of
1869 a second Address was adopted. The 1869 Address referred to
the 1867 Address, and recited the perceived need for a statute to
authorize the surrender of Rupert’s
Land. It confirmed the request for the incorporation of Rupert’s Land into Canada:


 


.
. . and to grant to the Parliament of Canada authority to legislate for their
future welfare and good government, and assuring your Majesty of the
willingness of the Parliament of Canada to assume the duties and obligations of
Government and legislation as regards those territories.


 


The 1869
Address then recited that an agreement had been reached with the Hudson’s Bay Company, and
petitioned that Rupert’s
Land be surrendered in accordance with that agreement.
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The incorporation of Rupert’s
Land and the North‑western Territory with Canada was accomplished by the Rupert’s Land and North‑Western
Territory Order of 1870, which was enacted by the United Kingdom. It
specifically recites that the North‑Western Territory was incorporated
pursuant to the 1867 Address, while Rupert’s
Land was incorporated pursuant to the 1869 Address and certain
Resolutions that had been passed. It provided:


 


.
. . The said North‑Western Territory shall be admitted into and become
part of the Dominion of Canada upon the terms and conditions set forth in the
first herein before recited [1867] Address, and that the Parliament of Canada
shall from the day aforesaid have full power and authority to legislate for the
future welfare and good government of the said Territory. And it is further
ordered that, without prejudice to any obligations arising from the aforesaid
approved Report, Rupert’s
Land shall from and after the said date be admitted into and become part of the
Dominion of Canada upon the following terms and conditions, being the terms and
conditions [with the Hudson’s
Bay Company] still remaining to be performed of those embodied in the said
second [1869] Address . . . .


 


The 1870
Order did not extend equivalent peace, order and good government powers
with respect to Rupert’s
Land, as those had already been provided for in the Rupert’s Land Act, 1868. The 1869
Address (and the Resolutions) did not contain any provision about
respecting legal rights; it merely requested that Rupert’s Land be joined with Canada pursuant to the
terms of the agreement with the Hudson’s
Bay Company. The Rupert’s
Land Act, 1868 also does not confirm or entrench any pre-existing rights. 
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The respondent argues that it is significant that only the North-western
Territory was admitted under the 1867 Address, and that Rupert’s Land was admitted under
the 1869 Address which contained no assurances about “legal rights”. Given that the reference
to “legal rights” is not in any event
determinative (see supra, para. 121), the difference in wording is not
critical. However, it is difficult to conclude that the English and Canadian
governments intended to respect the rights of citizens in one of the
territories, but not the other, or that unequal treatment of either group was
contemplated.


 


Events
in the Red River Colony
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The appellants’
position that the obligation to enact laws in French in the Northwest
Territories was entrenched is built on certain events that occurred at the
time. As noted, in 1867 the Red River Colony was the only settlement of
consequence in the Northwest, it had a significant Francophone population, and
both English and French were in common use. The population (both English and
French) was apprehensive about the pending incorporation of Rupert’s Land into Canada. They
had many grievances, a number of them relating to the trade monopoly of the
Hudson’s Bay Company
and the way that it had governed the territory. 
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In November of 1869 a meeting was held in the Red River Colony. By this
time the 1869 Address had been adopted, and the agreement with the
Hudson’s Bay Company
was just being finalized. The meeting was attended by 12 Anglophones and 12
Francophones, and came to be known as the “Convention
of 24”. This meeting
produced a “List of
Rights”, which
included a requirement that all legislation be published in both English and
French. The community heard that William McDougall proposed to come to the Red
River Colony to assume the position of Lieutenant Governor, but they blocked
his entry.
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The prospect of civil unrest was of concern both in Ottawa and London.
On December 6, 1869 a Royal Proclamation was issued (the full text is in
2009 ABQB 745 (CanLII) at para. 177). It recited the “sorrow
and displeasure with which the Queen views the unreasonable and lawless
proceedings which have occurred.”
It asserted that the union of the Northwest Territories with Canada was in the
best interests of the residents, and assured the residents that:


 


.
. . on the union with Canada, all your civil and religious rights and
privileges will be respected, your property secured to you, and that your
country will be governed, as in the past, under British laws, and in the spirit
of British justice. 


 


While
the Proclamation of 1869 offered an amnesty and expressed a willingness
to consider legitimate grievances, the overall tone was that order would be
maintained, and unlawful disturbances suppressed. 
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Neither Ottawa nor London were prepared to proceed with the
incorporation of Rupert’s
Land until this local unrest had been resolved. In January and February of
1870, further meetings were held in the Red River Colony, including a “Convention of 40”. That meeting also
produced a “List of
Rights”, which again
included that public documents would be published in both English and French.
Canada sent three delegates to discuss the outstanding issues with this
self-proclaimed provisional government. Louis Riel specifically asked Donald
Smith (one of Canada’s
representatives, and an official of the Hudson’s
Bay Company) what assurances he could give to the settlers. Smith made it clear
that the final authority rested with Parliament, but that he would be sure to
take the position of the settlers to Ottawa (The New Nation, Feb. 11,
1870, Trial Exhibit 84, EKE R111). Each of the items on the List of Rights was
discussed, and Smith reassured the meeting that he did not believe the items
regarding language rights would be contentious. The meeting never considered
whether that meant in the Red River Colony, or throughout the North-West.
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Following these discussions, the Red River Colony appointed three
delegates to go to Ottawa to negotiate with the Canadian Government (2009 ABQB
745 (CanLII) at paras. 84-5, 87; Reference re: Manitoba Language Rights,
1985 CanLII 33 (SCC), [1985] 1 SCR 721 at pp. 731-2; Manitoba Metis Federation Inc. v Canada
(Attorney General), 2013 SCC 14 (CanLII) at paras. 4, 28-31, [2013] 1 SCR 623).
A third similar List of Rights (Alexander Begg’s Red River Journal, Trial Exhibit 85, EKE
R122-6) was drafted for the delegates to take with them. It contained various
provisions including:


 











5.         That all properties, rights and privileges
[enjoyed] by the people of this Province, up to the date of our entering into
the Confederation, be respected; and that the arrangement and confirmation of
all customs, usages and privileges be left exclusively to the local
Legislature. . . . 


 


16.       That the English and French languages be common in
the Legislature and in the Courts and that all public documents, as well as all
acts of the Legislature be published in both languages. . . . 


 


18.       That the Judges of the Supreme Court speak the
English and French languages.


 


The
delegates were told (Letter of Instructions to delegates from Thos.
Bunn, Secretary of State, EKE R116-7) that some of the items on the List of
Rights (including the three just quoted) were peremptory, but that with respect
to others the delegates had a discretion.
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After various negotiations were conducted in Ottawa, an understanding
was reached (EKE R116-7, R131, R162). Canada agreed to create a province of
Manitoba, which was limited geographically to the Red River Colony. The rest of
Rupert’s Land was to
enter Canada as part of the Northwest Territories. The Governor, Sir John
Young, telegrammed the Earl Granville: 


 


Negotiations
with Delegates closed satisfactorily. A province named Manitoba erected,
containing eleven thousand square miles. . . . the rest of the territory the
vast extent unsettled and unpeopled to be governed by the Lieutenant-Governor
under instructions from the Canadian Government. (EKE R131) 


 


Thomas
Bunn subsequently wrote to Joseph Howe:


 


.
. . one of our delegates to your Government has returned and has reported on
the results of his mission. . . . 


 


.
. . the Provisional Government and the Legislative Assembly, in the name of the
people of the North-West, do accept the “Manitoba
Act”, and consent to
enter into Confederation on the terms entered into with our delegates. . . .
(EKE R166)


 


The
agreement was implemented by the passage of the Manitoba Act, 1870. As
Donald Smith had predicted, Canada agreed to protect certain language rights,
as set out in s. 23 of that statute.
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One of the appellants’
arguments is that the List of Rights is entrenched because they represent the
terms under which the Red River Colony agreed to enter Canada peaceably. The
argument in schematic form is:


 











(a)        The provisional government in the Red River Colony
was in a superior position from a military point of view, as evidenced by the
blocking of the entry of the Lieutenant Governor. Canada was in no position to
respond at a military level, in part because troops could not be sent overland.


 


(b)        Neither the United Kingdom nor Canada were prepared
to proceed with the annexation until there was some resolution with the
settlers. The United Kingdom placed that responsibility on Canada. Canada was
under some pressure because of the one month limit for completing the
annexation found in the Rupert’s
Land Act, 1868, the military strength of the Red River Colony, the threat
that the United States might have designs on the Northwest, etc: Manitoba
Metis Federation Inc. at paras. 28-31, 93.


 


(c)        Accordingly, the Red River Colony was able to
influence the terms of its entry into Canada. Canada’s delegates had suggested language rights were
not contested. The Colony had told its delegates that the language rights it
claimed were peremptory, Canada must have agreed to them, and therefore
language rights are entrenched throughout the Northwest, even though that is
not accomplished by the Manitoba Act, 1870.


 


This
line of reasoning does not compel the result that the right to have legislation
enacted in French was entrenched.
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It is true that Canada wanted a peaceful annexation, and that the Proclamation
of 1869 held out an olive branch of negotiation, coupled with an offer of
an amnesty. However, this attempt at peaceful reconciliation cannot be equated
with blanket acceptance of the List of Rights. It was partly a warning without
legal effect: Ex parte Chavasse (1865), 4 De GJ&S 655 at p.
662, 46 ER 1072 (Ct Ch). While offering an amnesty to those who immediately
dispersed and returned to their homes, it cannot be read as an unconditional
acceptance of the demands of what the Proclamation of 1869 called the “misguided persons” who had “illegally joined together”. If the Proclamation of
1869 in fact amounted to an unconditional acceptance of the List of Rights
there would have been no need for the three Red River Colony delegates to go to
Ottawa to debate those Rights. The appellants argue that there would have been
no annexation without the Proclamation of 1869, but the history of the
Red River Colony did not stop there. The Proclamation of 1869 was
perhaps the beginning of the negotiations, but it was not the end.
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The Red River Colony was not in a position to declare some of the terms
under which it would enter Canada as “non-negotiable”, by the prospect of civil
disobedience, or violence, or otherwise. The delegates represented and
negotiated on behalf of all of the colonists - French, English, Métis, and
half-breeds - not one group only. There were significant segments of the Red
River Colony that were still loyal to the Crown, and were not prepared to take
up arms. The debates of the time reflect that the inhabitants of the Red River
Colony were aware that they could not impose terms on Canada (The New Nation,
Feb. 11, 1870, Trial Exhibit 84, EKE R95-114). At the time, the settlers were
British subjects residing on land that had been given to the Hudson’s Bay Company. They were
governed by that Company under its Royal charter, and were generally subject to
English law. The settlers at the time had their grievances about the
arrangements with the Hudson’s
Bay Company, and were lobbying for change. They may also have had some thoughts
or expectations on what the future province of Manitoba should look like, but
there is no basis on which it can be suggested that they had any veto over the
subject. Canada may have faced some short term limitations on its bargaining
power, but there is no indication it was prepared to just give up on the
North-West in face of the threat of civil unrest.
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The delegates went to Ottawa and presented their demands, and an agreement
was reached (see supra, para. 132). To the extent that their lobbying
was successful, it was set out in the Manitoba Act: Reference Re
Manitoba Language Rights at pp. 731‑2; Manitoba Metis
Federation Inc. at paras. 4, 28-31, 93. As the trial judge put it: “Manitoba was a compromise”: 2008 ABPC 232 (CanLII) at para.
235. The record does not support the suggestion that Canada agreed to all the
other aspirations of the Red River Colony, nor that there were additional terms
of admission to Canada that were not written down. If the whole List of Rights
had been agreed to, that would undoubtedly have been documented.
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There are compelling reasons to show that there was no blanket
acceptance by Canada of the List of Rights presented by the delegates of the
Red River Colony. For example, the language rights of the Legislature found in
item 16 of the List of Rights found their way into the Manitoba Act, 1870,
whereas the requirement for bilingual judges in item 18 did not. If the Red
River Colony had the ability to dictate terms to Canada, and this item was
peremptory on the delegates, surely an objection would have been raised
immediately when it was left out of the Manitoba Act, 1870.
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In any event, there is no suggestion in the List of Rights that they
were to be entrenched, even if they were to be carried forward into the new
province. Item 5 of the List of Rights provides that “all customs, usages and privileges be left
exclusively to the local Legislature”.
The point is not that these rights can never be changed, but rather that they
would be left under the control of the local inhabitants. A number of other
asserted rights emphasize “local
control”: #6
(taxation), #8 (qualification of members of Parliament), #9 (right to vote),
#11 (public lands), etc. Item 5 is inconsistent with any suggestion that rights
were being entrenched. It specifically contemplates that they could be altered,
but by the “local
Legislature”. The
enactment of the Languages Act in 1988 by the Legislature of Alberta is
completely consistent with this provision, whatever the constitutional status
of the list may be.


 


Status
of the Proclamation of 1869
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As noted (supra, paras. 132-4), the Proclamation of 1869 did
not amount to any promise to the Red River Colony that all of its demands would
be met, and it does not compel the outcome of these appeals. Since argument was
directed at the status of the Proclamation of 1869, some discussion
follows for completeness.
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 The trial judge found that the Proclamation of 1869 was “constitutional in nature”: 2008 ABPC 232 (CanLII) at paras.
424, 488. The summary conviction appeal court judge disagreed: 2009 ABQB 745 (CanLII) at
para. 179. Discerning the “nature” of a document is not a
particularly helpful line of analysis, as the legal and constitutional
consequences of the document depend more on its contents than its abstract
nature. In any event, the analysis of the summary conviction appeal court judge
is to be preferred on this point.
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It was noted in argument that the Proclamation of 1869, unlike
most of the other enactments discussed in these reasons, is not listed in the
Schedule of the Constitution Act, 1982 as one of the documents that form
the Constitution of Canada. The respondent argues that it has no constitutional
status, and little importance as positive law. The appellants note that the
Supreme Court of Canada has left open the possibility that there are
constitutional documents not in the Schedule. Two points can be made. The first
is that while there may be constitutional documents not in the Schedule, it is
unlikely that they are the type of document that would entrench new rights, as
opposed to providing context to otherwise established rights. Secondly, any
such informal constitutional document should not be allowed to override the
wording of those that are in the Schedule: British Columbia (A.G.) v
Canada (A.G.) at pp. 93-4.
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The respondent also argues that since Canada had a legislative assembly
in 1869, the Queen’s
prerogative power (and thus the legal status of the Proclamation of 1869)
was limited: Campbell v Hall (1774), Lofft 655, 98 ER 1045 (KB).
As such, the Queen was limited to approving the admission of Rupert’s Land on the terms and
conditions mentioned in the 1867 Address and the 1869 Address,
and since neither of them authorized entrenching language rights, the
respondent argues the Queen had no ability to do so. 
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Even if the Proclamation of 1869 did purport to protect
language rights, it could not entrench them beyond the reach of Parliament. Since
the Bill of Rights of 1689, 1 Will. & Mary, sess. 2, c. 2, it has
been established that legislation can override Royal proclamations, and the Proclamation
of 1869 cannot have entrenched any rights beyond the reach of Parliament or
the Alberta Legislature: Ross River Dena Council Band v Canada,
2002 SCC 54 (CanLII) at para. 54, [2002] 2 SCR 816; R. (Bancoult) v Secretary of
State for Foreign and Commonwealth Affairs (No. 2), [2008] UKHL 61 at
paras. 44, 82, 149, [2009] 1 AC 453; Burmah Oil v Lord Advocate,
[1965] AC 75 at pp. 117, 137, 148, 165. Whatever the Proclamation of 1869
said about language rights, it cannot prevail in the face of subsequent
enactments adopted by Parliament (of the United Kingdom or Canada, as the case
may be).
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It is also doubtful that the Proclamation of 1869 represented a
personal exercise of the Royal prerogative. The references to “the Queen” in the BNA Act, 1867 and
in the other constitutional documents of the day do not, of course, refer to
Her Majesty Queen Victoria acting personally as she saw fit. Rather, they refer
to Her Majesty in her constitutional capacity, acting only “by and with the Advice of
Her Majesty’s Most
Honourable Privy Council”,
referring to the Privy Council of the United Kingdom or Canada, as the case may
be. That effectively engaged the power of the executive, and the Queen would
not have issued the Proclamation of 1869 unless so advised by the
Cabinet: R. (Bancoult) at paras. 35, 47-9; P.W. Hogg, Constitutional
Law of Canada, (Toronto: Carswell, looseleaf) at para. 1.9. 
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In any event, as previously discussed with respect to the 1867
Address (supra, para. 121(c)), any assurance in the Proclamation
of 1869 that rights would be “respected” cannot have meant that they
would never be changed. It had never been a feature of “British laws”
or “the spirit of
British justice” that
the power of Parliament to alter civil rights was in any way constrained.
Whatever the constitutional status of the Proclamation of 1869 may be
(on which see 2009 ABQB 745 (CanLII) at paras. 172-3, 179-83), it cannot be taken to
have forever entrenched in the Red River Colony, much less in the whole of the
Northwest Territories, French language rights, or anything else in the “List of Rights”. 


 


The
Geographical Issue
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A further side issue arose with respect to the geographic scope of any
entrenched rights arising from the “List
of Rights”. Even
assuming they were agreed to by Canada, did they extend beyond the Red River
Colony? The trial judge found that the Proclamation of 1869 had the
force of law (2008 ABPC 232 (CanLII) at para. 424), that it applied to all of Rupert’s Land and the
North-Western Territory (2008 ABPC 232 at para. 434), and that it had the
effect of entrenching French language rights (2008 ABPC 232 at para. 487). The
effect and scope of the Proclamation of 1869 are questions of law,
reviewed for correctness. 
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The trial judge concluded that the Métis, although they might have been
based in the Red River Colony, were present on a recurring basis in many other
parts of Rupert’s
Land: 2008 ABPC 232 (CanLII) at paras. 302-9. Many of the Métis lived a nomadic
lifestyle, and they would follow the buffalo and other pursuits on a seasonal
basis. Since the Métis spoke French, it followed that French was used by them
throughout the territory. The summary conviction appeal court judge did not
disagree with this factual finding. This background factual finding is,
however, significantly removed from the narrow legal question presented by
these appeals: was there an entrenched right to have local ordinances enacted
in French?
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The Convention of 24 and the Convention of 40 were drawn primarily from
Assiniboia. Assiniboia was a discrete administrative unit within the Hudson’s Bay Company’s domain, and was the center
of the unrest. The respondent argues that the Conventions did not purport to
represent anyone outside the Red River Colony. The appellants argue that the
Conventions purported to speak for the whole of Rupert’s Land because the Métis residents of
Assiniboia were nomadic, and travelled throughout that territory on an annual
basis.
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On a proper interpretation of the Proclamation of 1869, it was
not intended to have any effect outside the Red River Colony, whatever its
legal status may be. It was directed at a particular, localized incident of
civil unrest in that location. It is unreasonable to think that Canada
implicitly entrenched constitutional norms in all of the lands between the Red
River Colony and the Rocky Mountains by this one instrument. It is also clear
that the Manitoba Act, 1870 was limited to the “postage stamp”
territory originally created as Manitoba. That was the solution agreed to by
the three delegates from the Red River Colony. Whatever larger aspirations the
Conventions may have had, in the end they were content to deal only with their
local community.
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The second component of the geographic argument arises because not all
of the lands in question were a part of Rupert’s
Land. There is no evidence that the residents of Assiniboia travelled beyond
the watershed of Hudson’s
Bay on any sort of regular basis, or, for example, that they had any legitimate
right to purport to speak to what was happening in Whitehorse. It would be one
thing to say that the List of Rights purported to cover all of Rupert’s Land, but quite something
else to suggest that it covered all of the North-West Territory. Does that mean
that only the southern half of Alberta, comprising that part which was formerly
part of Rupert’s Land,
must enact legislation in French, but not the northern part?
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Thirdly, the resolutions passed by the Council of Assiniboia starting in
1845 only purported to have effect in the local community, because the Council’s authority did not extend
beyond it (supra, para. 113). In any event, the Council of Assiniboia
derived its authority from the Hudson’s
Bay Company, which at best had jurisdiction over Rupert’s Land. The Council’s ordinances could not have had any effect in
the North-Western Territory, which was always beyond the authority of the
Hudson’s Bay Company,
and was governed by British statutes like An Act to Make Further Provision
for the Regulation of the Trade with the Indians, and for the Administration of
Justice in the North-western Territories of America (1859), (UK) 22 &
23 Vict, c. 26. The French language, obviously, had no official status under
that English law: Conseil scolaire francophone de la Colombie-Britannique
at paras. 28, 77-8.
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That leads to the fourth problem. Not all of Rupert’s Land and the North-West
Territory ended up in Manitoba, Saskatchewan and Alberta. Large parts of it
were joined to Ontario and Québec. Other parts are now the Yukon, Northwest
Territory, and Nunavut. Does that mean that part of northern Ontario is
officially bilingual because of the Proclamation of 1869 and the List of
Rights prepared by the Red River Colony? The impracticalities of all of these
solutions show that the language rights in Alberta should be determined by
reference to the written documents that specifically deal with the issue. The
interpretation of these events which is consistent with the formal documents
that resulted (i.e., the Manitoba Act, 1870) is to be preferred. Any
attempt to distill entrenched rights from implied promises or expectations is
constitutionally impractical.
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In summary, even if there was any obligation to enact ordinances in
French, it was limited to the Red River Colony, which later became Manitoba.
There is no basis upon which the relevant documents can be interpreted to
extend that obligation to the rest of Rupert’s
Land, nor to the North-Western Territory.


 


The
Order of 1870 and the Surrender and Incorporation of Rupert’s Land
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As a result of the understanding reached by Canada and the delegates of
the Red River Colony, Manitoba was created by the Manitoba Act, 1870. It
explicitly states in s. 23 that the statutes of the Manitoba Legislature are to
be printed and published in both English and French. The Manitoba Act, 1870
confirmed that the Temporary Government of Rupert’s Land Act, 1869, SC
1869, c. 3 would continue to apply to the rest of the Northwest. The latter
enactment contains no provision mentioning or entrenching language rights. 
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In May of 1869 a resolution had been passed in the House of Commons with
respect to the incorporation of Rupert’s
Land. It included in it a provision that the Governor in Council was “empowered to arrange any
details that may be necessary”
to carry out the terms of the agreement. The Rupert’s Land and North-Western
Territory Order passed by the United Kingdom in 1870 to accomplish the
transfer also recited in clause 15 that: “The
Governor in Council is authorized and empowered to arrange any details that may
be necessary to carry out the above terms and conditions”. The Provincial Court Judge concluded (2008
ABPC 232 (CanLII) at paras. 522-6, 551-3) that these provisions authorized the Governor
in Council to extend official status to the French language in the Northwest
Territories. While he never expressly recognized the distinction, he also seems
to have assumed (at para. 561) it granted the authority to entrench those
rights beyond the reach of Parliament and the legislature. 
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The principles of statutory interpretation do not support that
conclusion. Even if the French language was a “detail”, it involves a major leap
to transform details into entrenched constitutional rights. The very concept is
a contradiction. It would have involved an unwarranted usurpation of authority
by the Governor in Council to pretend to extend rights to the French language
that had not been extended to any other civil or political rights. The 1870
Order itself recited that its purpose was “to
grant to the Parliament of Canada authority to legislate for their future
welfare and good government”.
Any attempt to curtail the power of Parliament was not only inconsistent
with the prevailing constitutional norms, it would be inconsistent with this
express provision: Yellowknife Public Denominational District Education
Authority at paras. 76‑8. This interpretation is also
inconsistent with the Temporary Government of Rupert’s Land Act, 1869, which
provided in s. 5 that prior laws remained in effect, but only until altered by
Parliament. The 1870 Order cannot be interpreted as entrenching the
obligation to enact legislation in French, which is fatal to the appellants’ argument. 
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In addition, to remove any doubt, s. 2 of the British North America
Act, 1871 (UK), 34-35 Vict. c. 28 confirmed in very wide terms the power of
the Parliament of Canada to create new provinces and territories, and to pass “laws for [their] peace,
order, and good government”.
It must contemplate that Canada can vary United Kingdom law as it applies to
them. Section 5 specifically ratifies the Manitoba Act, 1870 and the Temporary
Government of Rupert’s
Land Act, 1869. Section 6 then restricts the power of Parliament to vary
the Manitoba Act, 1870, but does not restrict the terms on which Canada
can in future admit new provinces, like Alberta. The BNA Act, 1871
is inconsistent with the idea that there were any unwritten “entrenched” rights at the time that
limited the power of Parliament when setting up new provinces. 
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Further, if the French language was a “detail”, so presumably were all of
the other rights in the List of Rights. Some of them were clearly not agreed to
by Canada, and some were clearly not suitable for “entrenching”:
e.g. #1 that the Northwest Territories would only enter Canada as a province;
#8 that Manitoba would decide the qualifications of members of the federal
Parliament; #10 that the bargain with the Hudson’s
Bay Company be annulled; #11 that the mineral wealth of the new “province” be explored within five
years; #14 that there be uninterrupted steam communication to Fort Garry; #15
that all public infrastructure would be at the cost of the federal government;
etc. 


 


The
Common Administration Argument
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In 1869, in anticipation of the surrender of Rupert’s Land, Canada enacted the Temporary
Government of Rupert’s
Land Act, 1869. In 1870, Manitoba was extracted from that regime by the Manitoba
Act, 1870. Section 36 of the Manitoba Act, 1870 confirmed that the Temporary
Government of Rupert’s
Land Act, 1869 would continue to apply to the rest of the lands outside the
province. Because the sparseness of the population of the remaining North-West
Territories did not warrant the expense of a separate administration, the
Lieutenant Governor of Manitoba was also made the Lieutenant Governor of the
North-West Territories. The North-West Territories were essentially
administered by the same officials, and since Manitoba was bilingual, the
administration of the North-West Territories effectively had a bilingual capacity.
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The appellants argue that by making the Lieutenant Governor of Manitoba
the Lieutenant Governor of the North-West Territories, Canada effectively made
the North-West Territories bilingual, and in fact entrenched language rights in
the North-West Territories. In effect, it is suggested that s. 23 of the Manitoba
Act, 1870 applies in the North-West Territories. One of the interveners
argued that this was done because Macdonald and Cartier could not openly
entrench language rights in the North-West Territories, for fear of provoking
an uprising in Ontario. Therefore it was done sub silentio by appointing
a common Lieutenant Governor. There appears to be no evidentiary support on the
record for this proposition.
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This is also not an argument that can be sustained on any principle of
statutory interpretation. The Manitoba Act, 1870 by its terms only
applies to Manitoba; it cannot be extended further. The Temporary Government
of Rupert’s
Land Act, 1869 contains no equivalent to s. 23, and one cannot be read in.
Further, the fact that the statute explicitly recites that it is “temporary” is inconsistent with any
intention that it will entrench rights. If there were any expectations about
language rights outside Manitoba being created in unwritten form to appease
Ontario, they must have operated only at a political (not legal) level: British
Columbia (A.G.) v Canada (A.G.) at p. 93. The overlapping
administration of the North-West Territories and Manitoba was merely a matter
of administrative and financial convenience and practicality, and it has no
constitutional implications.


 


Language
Rights in the Northwest Territories
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The Temporary Government of Rupert’s Land Act, 1869 was eventually replaced
by The North-West Territories Act, 1880, SC 1880, c. 25. The 1880 Act
provided for the government of the Northwest Territories by a Lieutenant
Governor, a Council of six persons, and eventually a Legislative Assembly. It
provided in s. 8 that all laws and ordinances in force would remain in force
until amended by the appropriate authority. Notably, it contained in s. 94 a
provision that all of the ordinances would be printed in both English and
French. The Schedule to the 1880 Act specifically provides that the Interpretation
Act of 1867 (quoted supra, para. 103) was to be in force in the
North-West Territories, preserving the concept that legislation is
presumed to always be subject to change. The 1880 Act was carried
forward as The North-West Territories Act, RSC 1886, c. 50 (s. 94 of the
1880 Act became s. 110 in the Revised Statutes).
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By An Act to Amend the Acts Respecting the North-West Territories, SC
1891, c. 22 a proviso was added to s. 110:


 


.
. . ; Provided, however, that after the next general election of the
Legislative Assembly, such Assembly may, by ordinance or otherwise, regulate
its proceedings, and the manner of recording and publishing the same; and the
regulations so made shall be embodied in a proclamation which shall be
forthwith made and published by the Lieutenant Governor in conformity with the
law, and thereafter shall have full force and effect.


 


The
inclusion of this proviso is further evidence that the use of French was not “entrenched”. In 1892 the Legislative
Assembly did pass a resolution that only English would be used in the Assembly,
and after that date only English was used. However, it appears that the
proclamation required by the proviso was never issued, so that both French and
English continued to have status in the Northwest Territories: C-A. Sheppard, The
Law of Languages in Canada, Ottawa: Information Canada, 1971, p. 85; Mercure
at p. 254.
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The appellant Boutet argues that Parliament did not have legislative
authority to add the proviso to s. 110. There is no merit to that argument.
The North-West Territories Act was federal legislation, and prima facie the
federal Parliament had authority to amend it. Section 133 of the BNA Act,
1867 only entrenched language rights federally and in Quebec: Conseil
scolaire francophone de la Colombie‑Britannique at para. 56. Both
the BNA Act, 1867, s. 146 and the BNA Act, 1871 (both United
Kingdom statutes) confirmed the power of the Canadian Parliament to create and
legislate with respect to new provinces and territories: Reference Re
Alberta Act, 1927 CanLII 94 (SCC), [1927] SCR 364 at pp. 366-7. The addition of the proviso
was clearly within federal legislative authority.


 


The
Creation of Alberta


 


[[bookmark: par165]165]      
Between 1870 and 1905 the settlement of the West proceeded apace. In
1871 British Columbia joined Canada on the promise of an inter-continental
railway. The North-West Mounted Police arrived in Fort Macleod in 1874. The
Canadian Pacific Railway reached Fort Calgary in 1883. In April and May of 1885
disgruntled Métis and Indians took up arms in what became known as the North-West
Rebellion. The government of Canada responded by sending troops, and the
uprising was suppressed. Several participants were tried for treason. A branch
line of the railway reached Edmonton in 1891. Waves of European immigrants
arrived; many did not speak English or French, but embraced English as their
second language.
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By 1905 the population had grown sufficiently to justify the creation of
the new provinces of Alberta and Saskatchewan. Section 3 of the Alberta Act
confirms that s. 133 of the BNA Act, 1867 does not apply in Alberta. The
Alberta Act contained no provision protecting the use of French, in
contrast to s. 23 of the Manitoba Act. This could not have been an
oversight: Mercure at p. 271. Indeed its absence was discussed in
Parliament at the time, and an amendment to add an equivalent provision was
defeated by an overwhelming vote in the House of Commons. As Mercure
noted at pp. 256-7, 322, “the
understanding on both sides of the House”
was that the issue should be left to the local Legislatures, the expectation
being that they would embrace English as the only official language.
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An Act to Amend the Act Respecting the North-West Territories,
SC 1905, c. 22 confirmed that Manitoba, Saskatchewan and Alberta had been
extracted from the Northwest Territories. One year later, in the Revised
Statutes of Canada of 1906, s. 110 was repealed: Northwest Territories Act,
RSC 1906, c. 62; Revised Statutes of Canada, 1906, History and Disposal
of Acts, p. 2980. The state of affairs that existed after 1892 (when the
Legislative Assembly stopped using French, but without the necessary
proclamation) was regularized by the repeal of s. 110. French did not become an
official language of the Northwest Territories Legislative Assembly again until
the Official Languages Ordinance, ONWT 1984 (2d Sess), c. 2, s. 11. 
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However, the Alberta Act was passed in 1905, before the repeal of
s. 110 in 1906. The Alberta Act provided in s. 16 that all of the laws
in effect remained in force until they were amended by the appropriate
authority. That included s. 110: Mercure at p. 270. If the
appellants’ argument
is correct, and French language rights had been entrenched in 1870, then the
repeal of s. 110 in 1906 would have been unlawful, and the 1985 Ordinance
unnecessary. But as noted in Mercure at p. 280, it was always
open to the Legislature of Alberta to repeal s. 110, which is exactly what it
did in 1988: Alberta v Lefebvre (1993), 1993 ABCA 61 (CanLII), 135 AR 338 at para. 14, 8
Alta LR (3d) 37 (CA). There is nothing in the historical record or the statutes
that would lead to the conclusion that Mercure was in error in so
holding.


 


Conclusion
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Everyone should be prepared to admit that there was a lot of history
between 1867 and 1905. Few aspects of public policy are immutable. No one can
realistically expect that public policy will never change. Whatever promises
were made to the Red River Colony (through their delegates) must have found
their way into the Manitoba Act. The delegates were intelligent persons,
and the community was well organized. If any promises had not found their way
into the statute, it would surely have been noticed. 
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Whatever the assurances, expectations, and public policy may have been
in 1869-70, they had clearly changed by the time the Alberta Act was
drafted in 1905. Governing institutions had “adapted
and changed to reflect changing social and political values”: Reference re
Secession of Québec at para. 33. Further, the appellants’ argument is premised on
the assumption that promises about language rights made in 1869 had somehow
been forgotten within one generation, and were accidentally left out of the Alberta
Act in 1905. Their further argument is that somehow those forgotten rights
were not rediscovered for over a century. All of that is inconsistent with the
record, and an unsatisfactory basis on which to displace long established
constitutional and political assumptions. 
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In conclusion, the fact that there is no constitutional document
entrenching language rights in Alberta, whereas other constitutional documents
(BNA Act, 1867, s. 133; Manitoba Act, 1870, s. 23, Charter of
Rights, s. 16) clearly do so for other jurisdictions, is an insurmountable
obstacle for the appellants. The key point in the analysis is that the 1870
Order cannot be interpreted as entrenching language rights in the Northwest
Territories. The responses to the questions upon which leave to appeal was
granted are:


 


(a)        Must the statutes of the province
of Alberta be printed and published in English and French? No.


 


(b)        Is the Languages Act of
Alberta ultra vires or of no force or effect to the extent that it
abrogates Alberta’s
constitutional obligation to print and publish its statutes and regulations in
English and French? No.


 


The
appeals should be dismissed.


 


Appeal
heard on April 22 - 23, 2013


 


Reasons
filed at Edmonton, Alberta


this
21st day of February, 2014
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[bookmark: _ftn1][1] Order of Her Majesty in
Council admitting Rupert’s Land and the North-Western
Territory into the union,
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Act, 1982 (UK), being Schedule B to the Canada Act 1982 (UK), 1982,
c 11. 
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