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Memorandum of Judgment

The Court:
1. Introduction

[1] The Alberta Human Rights Commission Tribunal (*Tribunal”) found that Mr Buterman
had relinquished his human rights claim against the Board of Trustees of the Greater St Albert
Roman Catholic Separate School Board District No. 734 (“Board”) because the Board and Mr
Buterman had entered into a settlement agreement.

[2} A Quccn’s Dench jlu‘]g: vtmichudesd (hat (e Tribunal's decision was reasonable and
dismissed Mr Buterman’s appeal: Buterman v Board of Trustees of the Greater St. Albert Roman
Catholic Separate School District Nu. 734, 2016 ABQB 159,

[3] We dismiss Mr Duteriuan’s appeal.
IL Background

[4] On October 11, 2008, Mr Buterman waa removed from the Doard’s roster of substilule
teachers because he was a transgender person in the process of transitioning from female to male.
He was advised by the Board in writing that “the teaching of the Catholic Church is that persons
cannot change their gender. One’s gender is considered what God created us Lo be ... Since you
have made a personal choice to change your gender, which is contrary to Catholic teachings, we
have had no choice hut to remove you from the substitute teaching list”: Reasons at para 5. On
October 1, 2009 Mr Buterman filed a human rights complaint with the Alberta Human Rights
Commission.

[5]  OnOctober2, 2009 the Board offered to settle the human rights complaint by way of a cash
setttement of $78,000 (five yoars pay as a substitute teacher) in exchange for withdrawal ol the

complaint, a covenant not to advance any further human rights complaints or legal process in

relation to the complaint, and a standard release containing a confidentiality clanse. Mr Ruterman
rejected that offer.

i6] Almost a year later, an September 8, 2010, the Board made a different offer, My Buterman
rejected that offer but in the letter of rejection his counsel wrote the following:

Mr. Buterman has instructed us to notify you that he is willing to accept the
proposal put forward by GSACRD on October 2, 2009 according to which
GSACRD would make a conciliation payment to Mr. Buterman in the amount of
$78,000. In view of GSACRID's commitment to finding a fair and reasonable
resolution, wo expeet that this offer is still open for acceptanve uolwithstanding M.
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Buterman's earlier rejection of the offer. We would appreciate if you could confirm
whether your client is still prepared to resolve Mr. Buterman's complaint on this
basis. Once we receive this confirmation, we can discuss the details of the
settlement. (emphasis added)

[7] Later that day the Board advised that the offer of October 2, 2009 had remained open

continuously from Oclober 2, 2009, and agreed to the acceptance of that offer. In its letter of
September 8, 2010 the Board included an cxcerpt of its October 2, 2009 letic:, sutling vut the vllor:

Please consider this as a formal offer for The Greater St. Albert C.R.D. No.29 to
pay to Jan Dutcrman the sum of $78,000.00 in eachiuuge (ur the following:

1. Withdrawal of the Human Rights Complaint of October 1, 2009;

2. A covenant that no further Human Rights Complaint or legal proccss will
be commenced after this date arising out of the circumstances by which [Jan
Buterman's] name [was] removed from the substitute teaching list for The
Greater St. Albert C.R.D. No. 29; and

3. Provision of a standard Release from Jan Buterman, containing a
confidentiality clause prohibiting Jan Buterman from disclosing the
existence or terms of the settlement with anyone other than [Jan
Buterman's] legal counsel.

[8]  Some months later, after an exchange of correspondence regarding the form of the release
and confidentiality agreement, Mr Buterman’s counsel returned the monies and the unsigned
documents. Mr Butcrman’s counsel ceased to act and in April, 2011 the Board®s counsel sent the
draft settlement documents directly to Mr Buterman. Although Mr Buterman did not directly
communicate with the Board, on April 10, 2011, he advised the media that he had rejected the
Roard’s settlement offer due to the confidentiality clause contained in the releace.

[©] 11 2014 (e Board spplivd 1o the Tribunal for a prellminary dewsnnivation as w whether the
Tribunal had jurisdiction to hear the complaint given that the parties had entered into a settlement
agreement.

III.  Decisions of the Tribunal: Buterman v Greater St Albert Regional Division No 29,
2014 AHRC 8, and 2015 AHRC 2

[10] The Tribunal conducted a three-day hearing to consider the Board’s prcliminary
application. Mr Buterman had retained new counsel who represented him before the Tribunal. In
addition to the dovwnentary record, the Tribunal heard from two witnesses who gave evidence on
behalf of the Board.

LAY
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[11] In areserved decision issued on October 30, 2014 a majority of the Tribunal determined
that there was a contract of settlement which was executory until the follow-up terms were
finalized. Tt viewed the offer as having heen mede hy the Rnard nn Neinher 2, 2004 and accepted
by Mr. Buterman on September 8, 2010. In the alternative, there was an offer made by Mr
Buterman on September 8, 2010 which was accepted by the Board on September 8, 2010. The
Tribumal also concluded that the exchange of corraspondence after the cettlement, while the partics
were working out the wording of release and confidentiality provisions, was not a repudiation of
the settlement agreement by the Board. The dissenting member of the Tribunal found that there
was no settlement agreement.

[12]  The Tribunal seized itself of the proceeding.

[13] OnNovember 5, 2014 the Board’s counsel wrote to Mr Buterman’s counsel and enclosed a
cheque in the amount of $78,000 plus interest and the settlement documents indicating that they
were merely draft documents for discussion purposes. The Ronrd indicated that it was open to
further negotiation and changes to the documents. The letter made clear that the Board was not
rescinding the September 8, 2010 setilement agreement.

[11]  On Novemher 14, 2014 Mr Buterman filed a notice of appeal of the Tribunul’s decision.
On November 24, 2014, the Board’s counsel wrote to Mr Buterman’s counsel advising that it
waived the execution of the settlement documents as those terms were for its unilateral henefit. Tt
took the position that the settlement had been concluded.

[15]  On February 4, 2015, the Tribunal majority determined that it had no remaining
Jurisdiction aver the complaint because the parties had entered into a sattlement agreement which
had been fully executed. In the result, Mr Buterman had relinquished his human rights complaint
in favour of a settlement.

IV.  Decision of the Court of Queen’s Bench
[16] The appeal judge held at para 138:

“Reasanableness’lin this contextmenna the Tribunal majerity roasons supportthicie -
conclusione, Deference allows the Court to supplement the Tribunal’s Lasunig, as
long ae their reasoning, taken as a wholc, is tenable. The tribunal 1uajusily reasons
in this case allow me to understand how it made its decisions and they are
sufficient. I determine that their conclusions dre within the range of acceptablc
outcomes. Tn this regard, T am following the Supreme Court of Cannda’s definition
of “ronsonablencos” as found i MNewfwadlund und Lubrudur Nurses ' Unlon v,
Newfoundiund und Labrador (Treasury Board), 2011 SCC 02 at paragraphs |2 and
16; and in Law Society of New Brunswick v. Ryan, 2003 SCC 20 at paragraphs 55
and 56.
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V. Grounds of Appeal and Standards of Review
[17]  Somewhat restated, Mr Dutcrman submits that the appeal judge crred:

(i) in finding that therc was a scttlement and if therc was a settlement, it had not

been repudiated by the Board;

(i1) in finding that the Tribunal had not exceeded its jurisdiction when it remained
seized of the matter; and

(ii1) in concluding that the settlement was not unconscionable.

[18]  There are two standards of review at play: first, the standard applied by the Queen’s Bench
appeal judge to the Tribunal’s decision; and second, the standard applied by this court to the
QQueen’s Bench decision.

[19] Dealing with the first, when an administrative tribunal interprets its own statute the
standard of review is presumed to be reasonableness: Edmonton (City) v Edmonton East
(Capilano) Shopping Centres Ltd, [2016] 2 SCR 293, 2016 SCC 47 at para 22.

[20] A statutory right of appeal does not change the presumption: ibid at para 26, When a court
reviews a decision of an administrative tribunal, the standard of review “must be determined on the
basis of administrative law principles ... regardless of whether the review is conducted in the
context of an application for judicial review or of a statutory appeal”: Mouvement laique québécois

v Saguenay (City), 2015 SCC 16 at para 38, [2015] 2 SCR 3.

[21]  Recently, in Stewart v Elk Valley Coal Company, 2017 SCC 30, the Supreme Court stated
at paras 19 and 20:

Beneath the rhetoric that surrounds standard of review lies the question of
deference: Should the reviewing court approach the decision below with
deference?

Reviewing courts generally approach the decisions of tribunals under human rights
statutes with considerable deference. It is the tribunal’s task to evaluate the
evidence, find the facts and draw reasonable inferences from the facts. And it is the
tribunal’s task to interpret the statute in ways that make practical and legal sense in
the case before them, guided by applicable jurisprudence. Reviewing courts tread
lightly in these areas,

[22]  Inthe result, with respect to the first two grounds of appeal, the Tribunal’s decision attracts
a standard of rcasonableness. Indeed, at the hewing Mr Bulerman's counsel acknowledged this
and argued based on a reasonableness standard.
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[23] The role of this court is to determine whether the appeal judge chose and applied the
appropriate standard of review and, if not, to assess the administrative tribunal’s decision in light
of the correct standard: Health Sciences Association of Alberta v David Thompson Health Region,
2004 ABCA 185, 348 AR 361 at para 7; Lethbridge Police Service v Lethbridge Police
Association, 2013 ABCA 47 at paras 25 to 29. 542 AR 252, leave denied [2013] SCCA No 159
(QL) (SCC No 35317) (on human rights issues). Whether the appropriate standard was properly

applied by the reviewing judge is also a question of law, subject to the correctness standard on

appeal: CUPE (Tocal 784) v Roard of Trustees (Edmonton Schaol District No 7), 2005 ABCA 74,
363 AR 123; [lLethbridee Police Service; Telecommunications Weorkers Tlnion v Telus
Communications Inc, 2014 ABCA 154 at para 24, 74 Admin LR 5th 140. In those regards, it has

heen compactly put by the Supreme Court of Canada that the appeal court stepe into the "shoes" of

the review court: sce Agraira v Canada, 2013 SCC 36 at para 45 to 46, [2013] 2 SCR 559.

[24]  The remaining ground of appeal, whether the agreement was unconscionable, was not
considered by the Tribunal in its reasons. Accordingly, only the appeal judge’s application of the
law to the facts is challenged. This decision is reviewed for palpable and overriding error.

VI.  Analysis

[25]  The appeal judge correctly determined that the reasonableness standard of review applied
to his revicw of the Tribunal’s decision. Whether that standard was vorrectly applied is discussed
next.

Was the Original Offer Still Open for Acceptance?

[26] The Tribunal concluded that the Board’s original offer dated October 2, 2009 remained
open [or acceplance on September 8, 2010, Mr Buterman contends that the Tribunal’s decision is

unreasonable and contrary to law, as offers do not nonnally remain open indefinitely.

[£7]  lhe'lmnbunal had regard to Waddams 5.M., 1he Law of Contracts (6 ed 2010) at para 116
and explained the principle as follows: “rejection of an offer ‘generally’ extinguishes the offeree’s
right to accent it. In this way, the affarar is fread fram hnlding it npen and avaitahle fise accoptanee
and is then able to make the offer elsewhere without risk of being bound to the original offer;

Buterman v Greater St. Albert Regional Division No. 29, 2014 AHRC 8 at para 38.

{28]  However, the Tribunal reasoned that on the facts, this general principle did not apply. It

reasoned that this was not a case where the offeror would take its offer elsewhere. The offer conld
vuly be made 10 Mr Bulerman. Moreover, the offer was not time limited and there was no tisk to
cither paily i the offer remained open for acceplance,

[29]  In our view, it was reasonable for the Tribunal to conclude that the October 2, 2009 offer
remained open. The Tribunal had regard to the appropriatc legal principle and applied it
rcasonably to the facts. This is particulary sv given that it was M1 Butenan whu expressed un
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interest in accepﬁng that offer and the Board iunnediately sonfirmed that it was otill et Tl
eonclusion was certainly within a range nf reasnnable antecames available tn the Trikinal T
Society of New Brunswick v Ryan, 2003 SCC 20, [2003] 1 SCR 247 at paras 55 and 56;
Newfoundland and Labrador Nurses’ Union v Newfoundland and Labrador (Treasury Board),
2011 SCC 62 at parae 12 and 16, [2011] 3 SCR 708. Further, it would have been an equally
reasonable interpretation to conclude that it was Mr Buterman that made an offer in his letter of
September 8, 2010 and that the Board accepted that offer in its letter of the same date.

Was There Agreement to the Essential Terms of the Settlement?

[30] After September 8, 2010 the partics corresponded regarding the acttlement documents. Mr
Buterman submits that there was insufficient certainty of terms to constitute a meeting of the
minds.

[31]  Central to this issue i5 the-deeision in Feiguth v Acklands Ltd (1989). 37 BCLR (2d) 62, 59
DLR (4th) 114 (CA) which held that a settlement may be reached by the parties before they
complete the settlement documentation. MckEachern CJBU commented:

[35] In these matters it is necessary to separate the question of formation of contract
from its completion. The first question is whether the parties have reached an
agreement on all essential terms. There is not usually any difficulty in connection
with the settlement of a claim or action for cash. That is what happened here and as
a settlement implies a promise to furnish a release and, if there is an action, a
consent dismissal nnless there is a cantractal agraement o the cantrary, there was
agreement on all essential terms.

[36] The neat slage 1s the completion of the agreement. 1T there are no specific
terms in this connection either party is entitled to submit whatever releases or other
documentation he thinks appropriate. Ordinary business and professional practice
cannot be equated to a game of checkers where a player is conclusively presumed
to have made his move the moment he removes his hand from the picce. One can
tender whatever documents he thinks appropriatc without rescinding the settlement
agreement. If such documents are accepted and executed and returned then the
contract, which has been executory, becomes executed. If the documents are not
accepted then there must be further discussion but neither party is released or
discharged unless the other party has demonstrated an unwillinguess tu be buwd
by the agreement by insisting upon terms or conditions which have not been agreed
upon or are not reasonably implied in these circumstances.

[32] Both the Tribunal majority and the dissent had regard to Fioguth. Where they differed was

in the characterization of the correspondence after September 8, 20110. The Trihunal majority
found it amounted to documenting the settlement. The minority found that the correspondence

added essential terms.
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[33] It is necessary to set out the correspondence in some detail. On September 28, 2010 the
Board’s counsel wrote to Mr Buterman’s counsel confirming that he had the trust funds in his
accont. The letter also responded allirmatively to a request from Mr Buterman's counsel about
whether the payment could be structured for tax purposcs. The lctier restated the terms of the

September 8, 2010 “settlement™ and stated:

l enclose ... three draft documents which will fulfill, when executed and provided
to various recipients, the terms of the seftlement:

(1) Our draft correspondence from Jan Buterman to the [Tribunal] withdrawing the
complaint of October 1, 2009;

(2) Our draft covenant that no further human rights complaint or legal processes
will be commenced; and

(3) Our draft release and confidentiality agreement.

The letter continued by noting that the release and confidentiality agreement was modelled upon
other documentation negotiated in wrongful dismissal litigation between the same law firms.

[34]  The draft correspondence referred to in item I in the paragraph above states in part that Mr
Buterman will withdraw and discontinue his complaint and will not refile nor repeat “this
complaint” against the Board or the school division.

[35] The covenant referred to in item 2 in paragraph 27 states in part:

[, Jan Buterman, covenant and agree that no further human rights complaint or legal
process will be commenced against the Division, the Duard of Tiuslees, v auy
other Catholic public or separate school, district, district, division, school division
ar regional division, or educational regional division, association or entity in the
Province of Alberta after this date, arising out of the circumstances by which [ had

my name removed from the substitute teaching list for the Division by, with the
knowledge and consent of, or for, the Board of Trustees, or in any way related to
the facts set out in my Alberta Human Rights Complaint #N2009/10/2016, or
related in any way to my complaint that [ have been the subject of discrimination in
the areas of cinpluyment refused aud tenmination of employment, or on the grounds
of mental disability, physical disability or gender, or arising out of or in any way
connected with my diagnosis of being transgendered, suffering from gender
identity disorder, or my undergoing a treatment plan with goal of sex reassignment.

[36] The relevant terms of the release and confidentiality agreement referred to in item 3 of
paragraph 27 arc:
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1, Jan Buterman, do for myself and my heirs, executors, administrators and assigns,
rclease the Doard of Trustees and the Dhvision, their predecessor and succcssors,
cach vl thien bustees, educativnal adiiinistrators, officers, directors, employees and
agents, their respective heirs, executors, administrators and assigns (collectively
referred to as the “releasees™) from all human rights complaints, actions, causes of
action, suits, claims and demands of any kind whatsocver, at law or in cquity or
under legislation, including the Employment Standards Code (Alberta), the
Freedom of Information and Protection of Privacy Act (Alberta) and the Alberta
Human Rights Act, which I ever had, now have or which I or my heirs, executors,
administrators and assigns may subsequently have against the releasees of any of
thew Ly reasun ul auy iliug calsting up W the prescut e, lnsludiog bul nut lauiied
to my Alberta Human Rights complaint #N2009/10/[2016], or my complaint that I
have been the subject of discrimination in the areas of employment refused and
termination of employment, or on the grounds of mental disability, physical
disability or gender, or arising out ot or in any way connected with my diagnosis ot
being transgendered, suffering from gender identity disorder, or my undergoing a
treatment plan with the goal of sex reassignment.

L]

[ agree that I will not discuss nor speak about my Alberta Human Rights complaint
#N2009/10/[2016], nor my complaint that I have been the subject of discrimination
in the areas of employment refused and termination of employment, or on the
grounds of mental disability, physical disability or gender, or arising out of or in
[any] way connected witl my diagoosis, of being transgendered or my undergoing
a treatment plan with the goal of sex reassignment, and I will not disclose nor speak
about the terms of this release and confidentiality agreement to any person other
than my legal counsel, my financial advisor or any person with lawful authority to
inquire about matters contained in this release and confidentiality agreement. I also
agree that such disclosure to my legal counsel, financial advisor or such person
with lawful authority, may only be made if the person to whom the disclosure is
made agrees not to disclose the Human Rights complaint #£N2009/10/[2016], or the
terms of this release and confidentiality agreement to any person. The phrase
“terms of this release and confidentiality agreement” in this paragraph does not
include any communication from Jan Buterman to any employer or a potential

employer or in the course of legal proceedings where Jan Buterman is under a legal
duty to disclose the existence of the Human rights complaint #N2009/10/[2016], or
this release and confidentiality agreement, or both.

M7
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[37] In a November 9, 2010 follow up letter to Mr Buterman’s counsel, the Board’s counsel
referred to telephone conversations on October 19 and 30, 2010 and to having sent the documents
in Word form so that Mr Buterman’s counsel could: “propose minor alternate wording changes,
without fundamentally altering the settlement agreement of September 8, 2010.”

[30} M Jauut,u_y 4, 2011 letter fonn e Dheand?s vounael tu MG Dulerinaids vounoel efoial o
ﬂUllVCLD'ﬂLiUllD cuul CAUII'CLU.ECLI \‘UiUCll]'ﬂilD abuul. “DUIIIC U.[‘yULll PlUpUDCd lll;llul Wil Llillg L}IIHIIBUD”,
and concluded with the following: “the changes we have discussed over the past four wonths to
settlement documentation have been quite minor, and I have said that I have no difficulty with the
concepts of the changes you proposed. However, we have never received draft amended
documents, formal proposals for wording changes incorporated into those documents, or signed
settlement documentation.”

[391  OnJanuary 7 2011, Mr Buterman’s counsel replied in writing, He said that it had taken
longer than expected to consider and discuss issues with his client and that there was “one issue

willt respect o the setllement ducumentation thal we want Lo discuss,” He relurned the monies
“until agreement had been reached with respect to the settlement documentation.”

[40]  Atissue is whether the essential terms of the settiement were contained in the September 8,
2010 correspondence, or whether the language of the settlement documents, in particular the
release and confidentiality agreement, contained essential terms,

[41] The Tribunal majority interpreted the exchange of correspondence as “minuting” the
settlement. The documents were provided in draft form, The evidence showed that changes were

discussed and that the Board’s counsel had no difficulty with the proposed changes which he
characterized ag minor.

[42]  The dissenting opinion found that the breader wording of the covenant to include parties in
addition to the Board (any other Catholic public or separate school, district, district, division,

school division or regional division, or educational regional division, association or entity), the
appearance that the release might cover future breaches of the Act, and the broad confidentiality

provisions that would prohibit Mr Buterman from disclosing the settlement to anyonc other than
his counsel amounted to the creation of essential terms of the contract. As there was no meeting of
the minds on theee issues, there wae no settlement.

[43] Theheart of the debate is the meaning of “essential” lerms. The Tribunal majority reasoned
that there were four essential terms: (i) payment of $78,000; (ii) withdrawal of the conplaint, (iii)
a covenant not to issue new complaints arising of the circumstance of the complaint; and (iv)
execurlon of a release and confldentlality agreement. These 1erms were all set out in the September
8, 2010 correspondence. Mr Buterman submits that the settlement documents also contained
essential terms to which he did not agree. He contends that as a human rights complaint has
differcut aspedts thian a wionglul diswissal claim, the Board vught uot o have used precedents
from wrongful dismissal claims to draft the scttlement documents,

121417
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[44] The distinction drawn by the majority Tribunal can best be described as finding that the
execution of the release and confidentiality agreement was an essential term but the form of the
document was not. Viewed from this perspective, in our view it was not unrcasonable for the
Tribunal majority to characterize the draft settlement documents as “minuting” the settlement ac
described in Fiegurh. '1he I'ribunal majority decision contains a line of analysis which led to its
conclusion. There is a tenable explanation for the majority’s conclusion. Accordingly, we are not
persuaded that there is any reviewable error in the Tribunal majority’s decision that the parties
entered into a settlement agreement.

Repudiation

[45] Mr Buterman submits that if there was an agreement, the Board repudiated the agreement
by its proposed form of release and confidentiality clauscs.

[46]  Fieguth also considered the issue of repudiation at para 44:

It should not be thought that every disagreement over documentation consequent
upon a settlement, even if insisted upon, amounts to a repudiation of a settlement.
Many such settlements are very complicated, such as structured settlements, and
the deal is usually struck before the documentation can be completed. In such cases
the settlement will be binding if there is agreement on the essential (erms. When
disputes arise in this connection the question will seldom he one of repudiation as
the test cited above is a strict one, but rather whether a final agreement has been
reached which the parties intend to record in formal documentation, or whether the
parties have only reached a tentative agreement which will not be binding upon
them until the documentation is complete. Generally speaking, litigution is scitled
on the former rather than on the latter basis and parties who reach a settlement
should usually be held to their bargaine. Subsequent disputes should be resolved by
application to the ceurt or hy eammaon sense within the framewanrk of the settlement
to which the parties have agreed and in accordance with the common practices
which prevail amongst memhers of the har Tt will ha rare for conduct subsequent to
a settlement agreement to amount to repudiation.

[47] 'the 'Itibunal majority concluded that there had been no repudiation. It reviewed the
correspondence sent by the Board’s counsel and the settlement documents which were
consistently provided in draft form and which invited comments from Mr Buterman’s counsel.
The: majewity vonchinles?t ihat My Rulennan had oot demonstrated that the draft settlement
documents were inflexible or final. It reasoned that, to the contrary, the evidence strongly
supported a conclusion that the parties were engaged in an exchange concerning the final wording
of the dnoumaonta.

[48] Mr Duterman specifically contended that the letter ol April 7, 2011 sent o him directly (as
he no longer had counsel) constituted a repudiation of the agreement. The Tribunal majority noted
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that the documents were identical to those sent in draft form previously, and it was reasonable to
infer that Mr Buterman was aware of the draft settlement documents prior to receiving them on
April 7, 2011, The Tribunal majority observed that the documents were identified in the letter as
drafts and although Mr Buterman was asked to sign them, there was no suggertion that the Roard
was insistent on the documents being signed in the form presented. The Tribuual wajurity

conciuded that “the record demonstrates that the [Board] was reeeptive to amendments to the
docuinents al all limes aller they were presenied on Seplember 28, 2010,

[49] This was a conclusion that was available on this record, Moreover, when a party repudiates
d Conracy, Uie nun—rcpudiaung paiiy Iust acoopt thart rcpudlatlnn: CTULLPGHTEE L a7 0 INTICTH ARl

v Gardon Capital Corp, [1999] 3 SCR 423 at para 40, 178 DLR (4th) 1. The non-repudiating party
must “by words or conduct” evidence an intention not to be bound by the contract: ibid.

[50] As the Court held in Fieguth, “[wlhen disputes arise in this connection the question will

.lh.‘.];‘];‘n‘\‘\ T Lt bl -:-F |'._-.l:\-'l'l\r”a\{':cpu”: Jrorn -4-4- g-\l‘nl‘ -.‘llxﬂv-;- I\‘u:rru:c{)-- Fan Ag ‘-.r.;'furu O Frie v Flar f‘l’lbll’f‘: 2015

ONCA 576 at paras 42-44, 389 DLR 4th 671. The most that can be said is that while Mr Buterman
COinURICaTed Wit Qe edidy s e lnredidehe e viitttuaiic abe Hisrroveptanesul theeBumehs trhe e o
repudiation {if any) to the Board.

[51]  In our view, the requirement of a clear acceptance of a repudiation by the non-repudiating
parlv. as discerned on an objective slandard s narticularly anpropriate in relation o senlemet
agreements. The nhiect of' a settlement agreement is to bring an existing dispute to a clase, not to

cieats a sitativn wlhc cither on oth od The penties can hieal the agiesmiend as erely ancilier step
HP --uﬁ;llu;ll\’. l“llj_ll.lﬁ-. Wilewws aleaos luw o _L_:__L:._ Lol - .11 a._ (RN Uy S .
occurred, it is open to the court to find that the parties have completely walked away fom the
settlement,

[52] On this record there is no objectivebusis to' conclude that the Board repudiated the
nurwamani nr thnt hdr Butormnn nonnnroad thor snpndinrian Tha Tueilaiman? weniaaitgs doninism am aleis

ssue is reasouable,
Turicdiction fo Roxvrain Saized of the Cowmeplain

[53] Inits first decision the Tribunal majority concluded that there was a contract of settloment
which was executary. Tt asized itsclf of the mwattor aud discoted the parties o return when the
pettloment had been exceuted. The appeal judge found the Tribunal’s decision to remain scized ol
the complaint until the settlement documcnts were finalized to be reasonable. As he noted,
administrative tribumals control their own pracedures ag long as they comply with the rules of
fairness: Prassad v Canada (Minister of Employment and Imnigration), [1080] 1 8CR 40 at para
46, 537 PI.R (4th) A3 This was a preliminary application regarding whether there had been a

AIRIERTR S R T AT TN P AT TR Ry TR ETERIE D BN LT DG DWTERE DR LR D [ LR WAL L CWELLEIL

when the terms had been finalized. It was within its mandate to remain seized pending finalization
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of the scttlement. There is no reviewable error in the Tribunal majority’s decision o iu the appeal
judge’s decision.

Unconscionability

[51] Mr Bulernmun conlends thut the seitlement should be disregarded on the gronnda of puhlic
pelisse ITa validaapam the sgquitable doat i ol vaaaassican Lilit, . shlilivugls e vagrasivel vrua

raised before the Tribunal, the Tribunal majority did not address it. The dissent made only a

passing comment. The appeal judge considered it briefly and fonand that while some of the lerms
woere likely unenforeeable, overall the settlement was not unconscionable.

[55] While indicia of unconscionability are context-specific, case law suggests several useful

factors such as inequality of bargaining power. a substantially unfair bargain, the relative
sophistication of the parties, the existence of bona fide negotiations, the nature of the relationship

127114

between the partics, the gravity ofthic breach, and the conduct of the parties: Redstone Frterprises
Lid v Simpln Tochnolagy Fee, 2017 ONCA 282 at para 30, Sce alao Cain v Clearica nsureance
Clompany, 2005 ABCA 137 at paras 31 to 32,384 AR 11.

[5¢] Noue ol these indicia is apparent on the recond. As tegards the bargaining power, Mr
Ruterman wan reproeaentad hy conmacl thrangh maost af the negatintions: ace eg Settlement Londers
Inc v Blicharz at para 2016 ABCA 33 at parag 25 to 29, After the retainer with his lawycr was
terminafed, he received a letter from the Roard, which contained identicul drufl documents to those
which had been sent previously. The Tribunal majority reasonably concluded that Mr Ruterman
woilld nor have heen taken hy surprise by the content of the draft documents. The record
demonstratec that Mr Buterman was quite able to distinguish between clements of the scttlement
and 1o advance his positdon without reticence, In short, there was little, 11 any, mequality ot

bargaining power at the relevant time.

[57] Mr Buterman contends that the settlement documents contained an unenforceable term;
that he relinquish potential future human rights complaints. His submission finds support in Chow
v Mobil Oil Canada, 1999 ABQB 1026, 248 AR 372. Indeed, the appeal judge acknowledged that
not all the terms of the settiement might be enforceable. Mr Buterman also subiuils that the wyriad
of entities against whom he was required to release his claims was too broad.

[58] In our view, this is not a sufficicnt basis to find that the settlement agreement was
unconscionable. We need to place this argument into the context of the Tribunal’s rcasons. In its
initial decision it found that the parties had a settlement but still had to document the settlement.
The Tribunal majority found that the particas were still negotiating the minutes of the scttlement
and that all of the Board’s documents were sent in draft form and invited comments. Mr
Buterman’s counsel never suggested that the documents should be modified to reflect the concerns
that form the basis of Mr Buterman’s argument. The only response on the record is a comment that
the suggested changes were minimal.



7804224127

COA Registry 10:05:34 a.m. 06-23-2017

Page: 13

[59] By the time the parties returned to the Tribunal in December 2014, the settlement was
complete. The monies were paid and the Board had waived the requirement that Mr Buterman
execufe the documents. Any concern regarding a confidentiality clause was overtaken by Mr
Buterman’s interview with tho press. Wo appreciote that the time ot which to assess whether o
bargain is unconscionable is at the time of the bargain, but we cannot ignore the entire context of
this dispute. An inference which can he reasonahly drawn from the record is that Mr Buterman
regretled lis decision to scttle the cowplainl.

[60] Unconscionability is an equitable doctrine and the remedy is discretionary. In the
circumstances of this appeal, we are not persuaded that this is an appropriate case to exercise that
discretion. We dismiss this pround of appeal.

VII. Conclusion
[61]  We find nn reviewahle errors in the decision on appeal. The appeal judge applied the
correct stundard of review- und the dribunal majority’s decision is reasonable. The appeal is

dismissed.

Appeal heand v May 4, 2017
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