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Defendantz Her Majezty the Umeen in Baght of Canada ("Canada™) and the Windzor-
Detront Brudge Anthonty (“WDBA” jowtly the “Canadian Defendants™) respectiully move to
dhsnezs Planhifts” claums aganet the Canadoan Detendants nnder the Foreign Sovereign
Immumties Act ("FSIA™), 28 T 5.0 §3 1602-1611

INTRODUCTION

Flamntitte—one of wlueh 12 a Canadian corporation—allege that actions taken by the
Canadian Defendantz in Canada violate rights that Flambiffe obtained under Canadian law
Flamfitte" claimes raze 12ames of Canadian law that are already pending m a Canadian conrt
arttng 1 Chitane, whech 1= the appropnate form for vezolntion of these Canadian law 1=nes. To
the extent that Plamhtte are enhtled to any relhief against the Canadian Detendante, that rehef 1=
avarlable 1 Canada

In contrazt, Planfittz are not enfitled to zeek relief agamst the Canadian Defendantz i
thae Comrt, Plantffz” Third Amended Complaint alleges that the Canadian Defendantz have
engagzed m munerons activities that sonnd “commercial”™ bt that are m fact legitunate zovereign
actz Althongh Plantitfz" latest complamt goes on at great length (inclnding over eighty pages of
backgronnd tactz), the only clams aganst the Canadian Detendantz are m Counts 1T and 111, both
of whach clam a viclation of Flamtift=" alleged “exclnzive franchize ™ Careful exanunation of
these clanmsz shows that, as to Canada. thev are bazed on the tollowing 2overergn actz

«  Canada selecting and approving the location of a zecond mternational toll bndge for

transportation and trade in the Windzor-Detront region “in the immediate vicouty™ of
the Ambazzador Bodge, (Second Clam. 3d Am. Compl 9 302, 305, 311-312 )

«  Canada and the Uneted States allegedly accelerating regnlatory review and approval
of the NITCDRIC and delaving regulatory review and approval of Flamtiffs”
propozed new span adjacent to the Ambaszador Bridge  (Thied Claim, 3d Am
Compl. T 322-323)
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Omdy a nation=state can approve the location of an mtemational bovder crozzing and the
regnlatory review process. Thoee actz—the actz on wliuch Flamhffz" claimz are based—are
soverelgn acts nnder FSLA. And nnder FSLA, clauns bazed on soversign actz may not be bronght
aganst the Canadian Defendantz ma Ul 5 comt. Accordimgly, Plamhtte" clams aganst the

Canadean Defendants zlonld be diznnzzed

BACKGROUND
Facts

The tollowing snmary of velevant tacts 12 prezented az alleged by Plantiifs i theur
Thard Amended Complant

History of the Ambassador Bridge

The Ambazsador Brdge i cnmently the only geneal trattic bindge spaning the Detroat
Faver between Windz2or, Ontano, and Detroat, Michigan, It cames more than a quarter of all
comumercial traffic between Canada and the Uneted States. (3d Am. Compl. 3

Predecessor entities of Plantft Detroat International Badge Company (“DIBC7) con-
atructed the Ambaszeador Bridge under legislative anthonzations from the United States' and
Canada.” and the Bridge has carmed traffic between Windsor and Detroit smee 1929 (3d Am
Compl. 1 23,71 )

History of the DRIC

Sunce 2000, Canada—throngh Transport Canada’—las worked with the Muustry of

Transportation of Cmtario.” the Michigan Department of Tranzportation, and the U5

T Act of Mar. 4, 1921, 66th Cong _ ch. 167, 41 Stat. 1439 {with amendiments, “17 S Act™).
® Act of May 3, 1921, 11-12 Gea. V. che 57 (Canc ) (with amendments, “Canadian Act™)

: Transport Canada 12 the muustey witlun the Canadian goverment responsable for transpor-
tation regulationz, policies, and 2ervices. Itie Canada’s eqmivalent of the U5 Department of
Transportation
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Department of Transportation theongh the Federal Highway Admuustration {collectively, the
“Cooperating Parties™)" to gindv and develop planz to meet anficipated transportation needs m
the Dretroaf=-"Windzor regon (3d Ame Compl § 1810}

The Cooperating Parties nndertook a coordmated envirommental azzeszment procesz
the Uted States aud Canada to sdentafy a preferred location for a new crossing to unprove
traftic flow and cominerce over the Detroat="Windzor border. (7 7 181, 191} The Cooperatug
Partiez nltumately zelected a location that waz within cloze proxmity to the Ambas2ador
Brudge—less than two nules from the Ambazzador Brdge on the Canadian sude. (77 121007 At
prezent, conztmetion of the NITC/DRIC haz not vet begun, nor have anv decizions been made a=

to who wall nltunately constmet or operate the new bidge.

Procedural Posture

Thus caze has already been pending for over theee vears, and fus 12 the thaed tune that
Camada hase filed a motion to dizmiez nnder FSTA L Plamtitte filed ther onginal Complant on
Mlavch 22, 2000 (Docket Noo 1) Canada tiled sts fust motion to dizmass under FSLA on July 6,
2000 (Docket Mo 200 Flamtiffe then filed then First Amended Complamt an Jone &, 2011
{Docket Mo, 453 In response, Canada filed a renewed FSIA mofion on June 24, 2011 (Docket
Mo 460 The Cowt set a heavng on the renewed FSLA motion for November 30, 2011, On the
dav hetore the hearing, Flamtiffz valontanly dismizeed their claims agamest Canada. (Docket No

521 Om November @, 2012, Plantff: filed a motion for leave to file a Second Amended

* The Mty of Transportation of Omtario, or MTO, iz the Omtario provineial govemment
munztv rezponaible for franzport infrastiuctore and regulation i Ontane

“The Cooperatig Parties have sometunes been retered to for convenence i eahier pleadings
ag a “Boarder Partnerslup.” although no legal entity mvolving those parties exaste. We expect that
the Miclugan Departiment of Transportation will tile a brief as an nferested party addressmg
Flamfitte" emoneons legal allegation that the Cooperating Parhes are a partmership a2 a matter of
law
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Complant (Docket No. 65), whach agam rased claumns agamst Canada. The Cowt granted that
motion on Febimary 11, 2013 The Second Amended Complamt, which inclndes ezzenhallv the
same claums agamst Canada as the ongimnal Complant and the Fuest Amended Complami, was
filed on the same day  (Docket Mo, 83))

Canada waz prepaved fo file amotion to dizmess Plantff: Second Amended Complamt
But betore it did s0 Pluntiffs filed a Tlurd Amended Complamt (Docket Moo 1045 wluch agan
re-pleads ezzentiallv the same claime againzt the Canadian Defendantz. The Canadian

Defendants now move to dizmizs the Thard Amended Complamt.

Related-Litigation History

Thae caze 12 et one prece of a much larger effort by Flamtiffz to block the DEIC and
prezerve their monopoly profitz on general crogz-horder bridge traffic in the Windsor-Detront
comidor. At last connt, Plantitts and enfities related to Plamtitte have been or are mvolved m
erghteen legal challenges to the DEIC or the alleged demal of permitz to allow Plamfitte to
construet a new bidge adjacent to the Ambassador Bodge In fact, Plantaffs are cnmently
purzmng duplicative clama aganst Canada i thae Conrt, i Canadian conrtz, and before a
NAFTA arbatration tribmnal

Actions filed by Plantiffs mvolve allegations related to the claims in the instant caze.”
+«  Flamtifte have alveady lost a lawamt m Michigan Crieemt Comt involving the

hclugan Department -:nfTr:m:.-pmmtmn.? L that btigation, the state conrt ordered
Flamtitts to remove dlegal prelunmnay work for a new span that Plantit DIBC

4 court may take mdicial notice of conrt docments and other public recordz HT7C Congr v
FPCom Gl & Co, KGOGTLEF Supp. 2d 146, 151 n 3 (DD 20090, Does [ ifvongh I v
Dhstrict of Coltanbiea, 238 F. Supp. 2d 212, 216-17 (D D.C. 2002} {takung judicial notice of conrt
docnments 1 a motwon for judgment on the pleadmgs withont convertng that moton to one tor
smminary judginent).

" Onder, Mich Depr 't af Trawaap, v Desvoit it T Bridee Co., Mo 09-01 5581 -CK (Mich 3d Cir Ct
Feb. 1. 20100
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began constincting adjacent to the cnivent Ambeaszador Bridge span. DIBC renu:rw{l
that atate conrt action to the 115 Dhetoet Conrt for the Easztem Diztnct of Mlclug:m
The action waz remanded. remand waz appealed; DIBC removed the caze again. the
action was remanded again” Duting that tune DIBC dad not comply with the
Mrclugan Ciwemt Comt's order. Even atter the entry of'a contempt arder and the
bitet pupnsonment of a DIBC official, DIBC sl did not tully comply with the ovder.
A DIBC official and Ambazzador Bndge owner Mr Movoun were again held in
contempt and bieflv impnzoned for the contmmed fadure to comply with the comt’z
ovder. The Cwomt Conrt nltunately entered an ovder transferng control of the
project to MIHOT. The Cwomt Cowt’s ovder, npheld on appeal to the Miclogan Conit
of Appeals and Miclugan Supreme Conrt, pernits MDOT to demolish stooctures aid
take other actions neces2my to complete the Gatewaw Project. Pursnant to that ovder,
RILHOT completed the constmction, and the conrt ordered that DHBC must pav for
BLHT s wouk

«  InMay 2009, Plamniiit and «x orgamzations filed a lawamt in dus: Cowt agamst
vanons 118 government defendants.™ That zuit alleged defects in the 11 8
enviommental review process for DRIC After venne war transferred to the 115
Drztrict Cowt for the Eastern Distiet of Maiclugan, Tndge Coln ultunately affiomed
the enviroiinental veview. The plantaffs have appealed that decizion to the 175
Comrt of Appeals tor the Socth Curent !

« O December 31, 2000, Plamfitte filed an apphication for pudicial review hetore the
Federal Cowrt of Canada zeekang, among other thangz, an order that the decizion by
Canadsan anthooities nnder the Cevwicdian Enverornnenitol Assessment Aet relating to
the DRIC was invalid or unlawful ¥ That decision by Canadian authorities
determined that the DEIC 12 not likelv to canze sigmificant environmental effectz that
conld not be nuhigated, and 1= one atep m the Canadian Government's approval
proces2. hanv of the allegationz made i Plamfiftz" apphication for judicial review
are the zane a2 the allegations m ths caze. On May 4, 2011 the Federal Comt of

Canada up-held that environmental decision and dismissed the application az “withont
any mert Yan appeal waz heard and dizmizzed from the bench by Canada’s Federal

® MDOT v, DIBC, Cage No. 2 10-CV-12234-PID-MIM

T Op. & Order of Remand, MIH2T v, DIBC, No. 2:10-CV-13767 (E D, Mach) Now, 29, 2010
{“Conzdenng thee Conrt’s more than thiry-three vems as a ndicial officer, DIBC may be
enfitled to s recogiition as the paty who has devized the most creative schemes and manenvers
to delay compliance with a conrt order.™)

" Lagin Ams. for Soc. & Econ. Dev. v Adw'r of the Fed Higineay Admin . origmally filed in the
L5 Dhetnet Conrt tor the Dhstoet of Columbia az Caze Noo 18-V -807

U Docket Number 12-1556.
2 Docket Numbers T=-2189-04. and T-2192-09

B OTC v Musister of Tramsport, 2011 F.O.S15 {Can) {“The Cowrt concludes, after fonr davs of
heanng and conmderng thonzands of pages of evidence, that both appheations are withont any
ment and muzt be diznuzzed ™)
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Conrt of Appeal on March 1, 2012 OTC did not file Leave to Appeal to the
Supreme Conrt of Canada, then final avenme of appeal

« On Janmary 25, 20040, Plamtff THBC delivered a Notice of Intent to file a clamm in
arbntration agamst Canada nnder Chapter Eleven of NAFTA . O Racch 23, 2010,
Flamiitt DIBC delivered a zecond Notiee of Infent to file Avbitration agamnst Canada
under NAFTA and the United Nations Commission on Intemational Trade Law
Arbatration Enles Om Apnil 29, 2011, Plantiff DIBC zerved itz Notice of Arbifration,
and on Janmary 15, 2013, Pluntff DIBC served an Amended Notice of Arbafration.
The allegations aganet Canada i the Amended Notice of Arbatration ave with respect
to the govermmental actions at zene i thes case. The NAFTA mbitration i cwrently
underway

« Op Febmary 15, 2002, Flamtitt CTC filed an action m the Omtano Superior Conrt of
Tustice against Canada ™ CTC amended sts clanm on Febmary 19, 2013 CTCs
allegations in fus acton agam ave with respect to the same govemumental actions at
1eame itz Third Amended Complaint Ag in the prezent case, in the Cntano action
T eeeke, among other thinge, (1) declaratory relief that CTC wae granted a
perpetnal and excluzive nght to own, operate and collect tolls from an mtermational
bovder crossing o the vietuty of the Aanbazeador Brdge, and (2) declavations velated
to itz alleged nght to own, operate, and constinet an wternational toll brudge,

including the nght fo constmet and maintain a second span to the exsfing
Ambaszador Bridge, over the Detroit Eiver. Thaz cage 12 actively bemng hiigated

Flamfitte clearlv know how, and where, to biing clamz aganst the Canadian Detendants
They apparently are not content with bingng clams i Canadian comts and miemational
tnbmnale, however, 2o they are trving to raze ezzentially identical claime agamst the Canadian
Defendants m thee Conrt The Canadian Defendants are subyject to 2t on these clames m Canada
{an indizputably appropriate formm to rezolve the isses of Canadian law prezented by Plainaffz
Thard Amended Complant), But becanze the Canadian Defendantz are pnmune from =t on
these clauns 1 the Tnted States, Flanti i clauns aganst the Canadian Defendants zhonld be

dizmiz=ed

B OTC v Minister of Tramspore, 2012 F.OCA 70 (Can)
BOTCy Atton ey Cieneral of Coviada, CV-12-446428 (Ontano Supenor Conrt of Justice)

o
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ARGUMENT

. This Court lacks subject matter jurisdiction because the
Canadian Defendants are immune from suit under FSIA.

Thas Comrt shomnld dismss Plantiffs” clanns agamst the Canadian Defendants for lack of
ambpect matter junadiction “In the Uted Statez, there 12 onlv one way for a conrt to obtan
punzdiction over a foresgn state and 1f 1= not a parbienlardy generons one—ithe FSIA” Perersmi v,
Roverd Emgdomt of Sceadi Arabia, 416 F3d 83, 86 (D.C. Car, 2005, 28 TT.5.C. §§ 1330(a), 1602-
1611 Under FSTA, “a foreign ztate iz presmmptively immune from the junadichion of Unated
States conits, unless a specified [statatory] exception applies, a federal conrt lacks sulyect-matter
Junedichion over a claum agamst a foreign state.” S Aralio v, Nedron, 507 U1 5, 340, 355
{1993}, see also Strategre Techs. PTE. Lid v. Republic af Cliina { Taiware), No. 0522311 (REMC),
2007 WL 1378492, at *2 (DD.C. May 10, 2007)

A primary ppoze of the FSLA 12 to make it diffienlt tor private hgante to bonng
foreign goveriunents wito conrt, thesebw affronting them. ™ USY Corp v dedrife Tns. Co. 345
F3d 190, 207 (3d Cir, 2003} (eifing Dofe Food Co. v, Pavickson, 251 F 3d 795, 806 (Mth Ci
2000 ), atff d i pert. elismissed i par 338 U8 468 (2003) Sovereign unmmuty under FSIA 12
not an “ovdinary povilege”™ constituting a defense to habalsty, T re Papemiclreon, 139 F 34 247,
250D O 19U It provides complete pmmumaty from trial and the bordens of hitgation,
welnding cost, delay, dizcovery, and other dismptions. See wd To preserve the full scope of that
ity it 12 cntical that the 12me be determined at the earliest poszible point i hihgation
Reprblic of Austrao v, Alfmena, 341 US. 677,691 (2004, Eelbwrn v. Socualist People s Lilnan
Arcth Jerweternva, 376 F.3d 1123, 1127 (DO Cue. 20045

Thae motion prezentz a facial challenge to Plantiffe” Third Amended Complamt nnder

FSlA. “Wheie a defendant makes a facial challenge [to a Complant nnder FSLA]L “the [Clowt
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mst accept as tie the allegations m the Complamt aul consider the factual allegations un the
Light most favorable to the non-moving partv, . et az it wonld on a motion to dizmissz ander
Rule 12003607 AgroComgrlect v Repubiie of Trag, 324 F. Supp. 2d 16, 21 {D.D.C. 2007)
{alteration in cngnal . However, “there 1z a difference hetween accepting a planfiffs
allegations of fact a2 tme and accepling a= corvect the concluzions plantft wonld draw fron
such facts ™ Nar T Treasuey Emp. Dot v, Dnitedd Steges, 101 F 34 1423, 1430 (DC. Cin. 1996)
For example, in the FS1LA context a defendant making a facial motion acceptz az fime a planbffz
nidedying allegations of fact, but the defendant 12 not requured to accept az corvect the nltmate
legal conclnzion (7 ¢ . eatablishment of an FS1LA exception) that the plamfitt wonld daw fiom the
accepted-az-time tactz. Doe v. Hoh See, 3537 F.3d 1066, 1073 (Sth Cu. 2008, Rong v. Liconing
Provivee Government, 452 F 3d 883, 888 (D.C. Cir. 2006), see Mwearnt v. B Lelen, 417 F3d L,
1o (D O 20005 tholdimg that the plamhiff = factnal allegations were msufficient a= a matter
of Law to eztablizh the FSLA exception alleged m the plamiits complang).

Thme, for the narrow porpoze of thiz motion, the Canadian Defendantz do not conteat the
nwiderdying factz alleged 1 the Theed Amended Complamt, even themgh zome of the allegations
bovder on the ontrageons. Rather, for the pupose of thes tacial motion under FSLA, the Canadian
Defendantz enboat that even it everv factual allegation in Plantifte" Thard Amended Complamt
were proven fime, thes Conrt wonld lack ponsdiction over Planfift:" clauns aganst the Canadian
Defendants az a matter of law

Flamniiits have previonsly alleged two exceptions nnder FSLA as potential bazes tor
overcomug the Canadian Detendants” presmnptove oty from st “comimercial activities™
and “warver ” But the tacte alleged m Plambitte” Thard Amended Complamt fal a= a matter of
law to establizh that these exceptions apply here. Evenf all of the facts i the Thard Amended

Complant were true, they do not show that Flantiffz " claime are bazed upon a commercial
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activity of the Canadian Defendants, or that any such activities have a sufficient nexns to the
Llpated States The factz alleged alzo do not zhow that the Canadian Defendantz have knowingly
and nnambignously waved thew sovereign unmmuty. Eather, the facts alleged i Flamtifiz”
Thard Amended Complant affirmatively establizh juzt the opposte—that the commercial
activities and waver exceptions do not apply m this caze.

A Both Canada and the WDBA are foreign states that are presumptively
immune from suit under FSIA.

Both Canada and the WDEBA are presumphvely immune trom the Conrt’2 junizdiction
wuder FSLA. FSLA applies to “foreign states™ 28150 8§ 1603(a), 1604 There 15 no dizpute
that Canada 12 a forergn #tate under FSIA (3d Am Compl. 9 31 ) The WDEBA al=o qualifies az
a tovergn state aince 1t 12 an “agency or w=tnunentality™ of Canada nnder FSLA

FSLA s defuution of “foreign state” melndes “an agency or nstoumentality of a foreign
atate ™ & 1603a) FSLA defines “agency or mztrmmentality™ a= “any entity™ that 12 all of the
followmng

+  “[A] zeparate legal person, corporate o otherwize™,
= Al organ of a forewgn state or politieal sabahvizion thereof, o0 a majonty of [the
enfity’z2] zhare: or other cwnership iterest 12 owned by a foreign =tate or political
subdivizion thereot™, mul
+  “[MN]esther a cihizen of a State of the Umted Statez a2 defined m [28 115 O
5 13324c) {el), nor created under the laws of any tlued conntry. ™
2BTTE O 1an3(h)

Ar a Canadian Crown corporation wholly owned by Canada and created nnder the lawe

of Canada. the WDBA meets all of the coteria of an “agency or metnunentality™ of a foreign

state for F3 LA puposes
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« Itz a separate corporate person. In parfienlar, 1t 12 a Canadian Crown
corporation. {(See 3d Am. Compl 7320}

= A maponty of it: ownerslup mterest 15 owned by a foreign state. As a Canadian
Crown corporation, the WDEA 12 enfively owned by Canada. Financial
Admimstiation Act, RS.C. 1985 ¢ F-11 § 83, sclued. I {Can ).

* And it e nerther a aitizen of a State of the Unated States nor created nnder the
laws of any therd conntey. It 12 a Canadian Crown corporation ereated nnder the
lawe of Canada, not the laws of the Uuted Statez or a thard conntry (See 3d Am
Compl. 132}

Canadian Crown corporations, regardless of whether they engage i commercial
activities, are agencies or metmmentalifies of Canada az 2et ont under FS1A, See, e g, Brvka v
Centetelien Broadeasting Corg, 906 F_ Supp. 204, 206 (S D N.Y. 1995 (holding that the
Canadian Broadeazhng Corporation, a Canadian Crown corporation, was a “toreign state” nnder
FalA) See generally Kazm Staetna, Wiar Are Crown Corporarions aod Wy Do Thev Exise?,
CBC News (Apr, 12002} (explaimng, among other thimge, that Crown corporations are “wholly
owned by the etate™). The WDBEA 12 a Canadian Crown corporation that, a2 2et out above,
clearly satisfies all of the elements of an “agency o mettumentalaty™ of Canada. Tt 12, therefore,
a “foreign #tate” az defined by 28 USO8 1603 a)—(b)

B. F5lA's commercial activities exception does not apply.

Thas Comet lacks subject matter usdiction over Plantiffs” clauns agamest the Canadian
[Defendantz becanze thoze claime are not bazed on commercial activity and they do not have a
snfticient nexns to the Unted States. Under the commercial activities exception, a foreizn state
12 smbyect to the junediction of a U7 5 conrt only 1f the clam: aganst it are “bosed por (1) “a

commercial activity carmied on in the Unted States by the foreign state.” (2} “an act performed

10
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the Uuted States i connection with a cominercial activity of the foreign state elsewhere,” or
{3} an act outzide the temtory of the Unted States m connection with a commeroal activity of
the foreign state elzewhere and that act coanzes a diect effect in the Unted States™ 281750

§ 1005(an 2 ) (emphazize added) Stated differently. a plamtitt muoet ehow commeraal activity by
the foreign state that has a sutficient nexns with both the United States and the subyect matter of
the plamtift™s canze of action. Strategic Techs., 2007 WL 1378492 at *4 (citing Fed fus Co. v
Richard § Rubin & Co., 12 F 3d 1270, 1288 (3d Cir 1993))

The tivst ztep of the commercial activities analvas 12 to determine the actions on which a
pamhitt’ s clamez are based  To make that determmation, conrte look fo “those elementz of a
claum that, of proven, would enfifle a planiitt to relief nnder lus theory of the case™ Nelron, 507
U5 at 357 The test 1= verv nawrow. Goochucot Holdfiigs v. Reficdine Bk, 26 F 34 1143, 1145
(D T 199, “Regardless of how the plamnbaff phrazed lue Complamt.” m determinmg
whether an action 12 “bazed npon”™ a conumercial activity, a conrt looks to the * gravam[e]n” of
the clamme advanced by the plambtt” and asks whether “the allegations tmly 2ound[] in
commercial activity” O Brvan v Hole See, 556 F.3d 361, 380 (6th Cur. 2009, aceord
Eensmgton Int'l Lid v, Jtower, 505 F3d 147, 156-37 (2d Cur. 2007}, Gooduwan, 26 F 34 at 1145-
46

I deternmmng whether an activify 12 a “comumercial activety,” comtz look to the activity’s
natnre, rather than itz prrpoze. The actor’= motive 12 nrelevant The test 12 whether the achvity
1# the tvpe of activity carned on by povate pacficipants in the market, or whether 1t 12 the type of
activity engaged i only by sovereignes. Nelson, 307 US . at 359-60, Vhwane v. Bine Lewlers, 417
Fadl 17 (D0 O 2005 ("The kev inguory i determuoung whether partienlar conduct
constiites cominercial activity 1= not to ask whether itz purpose 12 to obtan money, bot cather

whether 1t 12 “the zort of action by which pnvate partie2 can engage m commerce ™ {quoting
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Nedyon, 307 S at 362)). Does the activity mvolve the exercize ot a power that can alzo be
exercieed by private cihzens, or does 1t mvolve the exercize of a power that 12 “pecnliar to™ a
soverelgn” Youmung Jin v, Misiry of Siare Sec., 357 F. Supp. 2d 131, 141 (D.D.C. 2008)
{quoting £V Hadad v United Aral Emivates, 4% F.3d 658, 664 (D.C. Cir, 2007, Clicipywio v
Itleyie Repubiee of frane, 30 F 3d 164, 164 (DT Ce 19947). I a transaction 12 partially
comumercial and partially sovereign m nature aud the canse of action 12 based on sovereign
activifies mvolved m the franzaction, the commercial achvity exception to FSLA does not apply
and the zovereign 1= mnnne from st Yousig Jor v, Ministev of Stare Sec, 475 F. Supp. 2d
54,62 (D.DNC.2007)

The zecond =tep of the commercial activities analvae 12 to defenmine whether the
activities on which the claun 1= based have a sufficient nexns to the United States. At thus step, o
conrt azke whether the actvity oconrred in the Uited States or, it not, whether the activityv 'z
effect 1 the Uted States 1= both nontrvial and one that “follows az an unmediate conzequence
of the defendant’s activifies,” withont any intervening element. Reprablic of Argenting v
Weltover, 5S04 1.8 607, 617-18 (1992), Do v Ewigrire of Trami, 439 F. Supp. 264, 266 (D.D.C
1978} Conits do not look to the place where mcidental or eventual effects are felt. Toumning
S, ATEF, Supp. 2d at 63 (citing Zedn v Eimgdom of Sadi Arabig, 849 F 2d 1511, 1515 (D
Cie 19887) Rather. the cenfral question 12 where the legally sigmficant acts giving ri=e to the

claim ocomrred. Sedan, 849 F 2d at 1515
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1. This Court lacks jurisdiction over Count Il becalse Plalntifts’ claims
in that Count /s based on Canada’s sovereign act of approving a
focation for the DRIC

Connt s based on Plantifts™ allegation that Canada’s decision to locate an infernational
toll crossng “in the unmediate vicuuty™ of the Ambazsador Brudge wall violate Flamtafts”
alleged excluzrve franchaze right (3d Am Compl P 311-312} The decizion a2 to whether and
where to buld an wtemational border crossang 12 a quuntessentially soverergn act. Accordungly,
Flamtittez" claime based on that eovereign act mmet be dismiseed

Lin deternmmng whether the clames m Connt 11 zatisfy the commercal activifies exception
wiler FSLA, the Cowit st look beyvoaud the ploasing chosen by Plautiffs i thear Thard
Amended Complamt Whale, for the prrpozes of this motion, the Court mmest take the factal
allegations i Planntafte” Therd Amended Complamt as tone, as a legal matter the Cowt™s task 12
to diecern the “gravam[eln” of the claime advanced by the plambff and azk whether “the
allegations touly sond| | m commercial actrvaty.™ O B v, Holv See, 556 F 3d 361, 380 (6th
Cir. 2008

Flamtitte litter ther Third Amended Complaint with terms mtended to =ound
comunercal, such as “wvestment,” “constmction,” “operation,”” “competthon,” aud “commercal
enferprize.” But it 12 up to the Conrt to determine the nature of Flantiffz" claime  Flammtiffe"
frequent nze of such “comunercial-hike™ terms sunply confuses general commercaal ames with
the gpecific sovereign activities upon whach their claums ae based. See Juigqrusr v, STieikh
Srdiem Bin Khalifo AT Naleem, 115 FA3d 1020, 1030(D C Crr, 1997 (eiting Melson, 507 US| at
358} (holdug that the distoct cowt lacked puosdiction nnder FSLA becanse the plamtaffs” clanns
were baged on epecific 2overeign actz, not on general actz alleged in the Complant “that may

relate i certaun respects to commeraal activity™)

13
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Dezpate the nze of commercial-hike terms m the Thied Amended Complamt, the only
alleged actionz on whach Plamfitte baze thewr clamz against the Canadian Detendants nnder
Connt 1T are the approval of a new bdge location in Canada. Specifically, with vespect to the
Canadian Defendantz, Planfitfz" clamm 12 bazed on Canada’s decizion fo approve the location and
constmction of a second bundge i Canada at a aite where Planiff: allege of will nulaw finlly
wterfere with thew alleged excluzmve mul perpetal franclese (e, monopoly) over the Detrot
River between Detroat and Wind=or

Fut zunply, despate their aszerfions to the contrary, Plamiiits do not baze thew clanmns
agamnat the Canadian Defendantz on any of the allegedly “commercial™ actz they talk abont
generally. Plamtiffs allege, for example, that Canada has offered financing to the State of
Blrclogan, met and conterred with goveriunent officaals m the Unted States, execnted the
Crosemg Agreement, created the WHEBA, entered mbo a partnerzhap. lured lobbviste, and
generally promoted the NITCODRIC, Buof Plantff: cannoet show that theze acts are the baziz of
thewr clanme againzt the Canadian Defendantz. Such actionz. in and of themeelves:, wonld not
enfitle Plamiitts to any relief. Nelsonr, 507 1.5 at 357, Even if the Canadian Defendants were
emgoued from offerng financng, meetuygz with Umted States officaals, or promotug or
publicizing the NITC/DRIC, thiz wonld net change Canada’z zovereign decizion to approve the
locatian of the WITC TRIC, And it would not change Canada’s sovereign regulatory decizions
with respect to Plamntiffz" own proposed new apan.  Stopped to their escence, Flamtittz" claime
are all bazed on Canada’s approval of a competing toll brudge, an approval that 1= cleady a
soverelgn act

It does not matter whether there 12 a commeraal azpect azzociated with Canada’=
sovereign acts, or whether ite deci=zion 1= an activity that 1= partially commercial and partially

goverelgn See Nefron, 507 US at 360-61; Jowgguise v Sheik Sultan Bin Ehalifa AT Naloem,

14
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115 F3d 1020, 1030 (DnC. Cue 1997), Yowwnreg Jis, 475 F. Sapp. 2d at 62, Federal fns. Co. v
Fichard I Rubin & Co., foc 12 F3d 1270, 1287 (3d O, 193, And 1t does not matter whether
or not Canada was motivated, even i pait, by a commercial purpose when it made itz sovereign
decizion of where to locate the NITC/DELI?. The nature of the acts on whach Count IT are based
1# the zame regardless of Canada’s motives

The cincial poant 12 that Plam 1" clnmes agaunst the Canadian Defendants e Cennt 11
are bazed on actz that are of the kind pertormed bv governmentz. The gravamen of Planmhifte’
clatms 12 that Canada’s decizon to approve a location for the NITC/ DRIC m Canada i close
procamity to the Ambaszador Bndge will violate their alleged francluze nght=  If the
NITC DRIC were constoncted m Port Horon, Miclugan, or Buttale, New York, where other
bindges already exast, there would be no cogmzable inpact to Plantffs It 12 Canada’s sovereign
decizion to approve a publicly owned toll bndge in Canada af #his particiidar focation that
Flamniiite challenge.

That decizion 1= not the tvpe of act that can be engaged in by a private commercial
enterprize. Goveruments, not cominercial actors engaging m commerce, approve the location of
and regulate miternational border crossings. The power necessmy to wdertake such activibies 1s
peculiar to a 2overergn. It 1= an exercize of police power nnder the zoverengn’z obligation to
protect and manage the trade romtes across ite bovder. See Cinv of 8. Pasadenc v Goldvelmicl,
037 F2d o777, 679 (9th Cir 1981 (recoguzing “the sovereign nghtz of States to determine
whach [transporiation] projects shall be fedesally financed ™ and thew “authonty to select, adopt
and deternune the location for state luglwayvs and to alter or change such locations™), Fersr
Merchants Collection Corp. v, Repribific of Argenting, 120 F, Supp. 2d 1336, 1338-39(5 11, Fla
2032} {holdmg that controlling borders by zeizing goods thonght to be dlegally nnported 12 an

act of police power and not a commercial activitvy, Fedusgues v Generad Conselare of Mexicao,
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No. C=92-3745-EFL, 1993 WL 69493, at *2 (N.D. Cal Mag. 4, 1993) (*“{T]he control of the
enfry of goods into anation . 12 one whach only a sovereign can perform and 12 not of a
commercial nature 7). The approval of the location of the Ambazsador Brudge proves thas mle:
“[t]he Unted States, not DIBC and CTC, choze the location for the Ambaseador Bridge ™ (34
Am. Compl. 70}

A natwon’s decizion to open it: borders to an mternational brdge 12 an mherently
aoverelgn power  Indeed, onlv the 2overeign mav grant a confractor the nght to buld an
international crossing and only the zovereign may approve the location. See Proprietors of the
Charles River Bridge v Proprietors of the Warren Bridge, 36 U5 420, 504 (18000, Calfiforia
v. Ceiieend Pore, Rewlroced Co ) 127 U5 1, 4041 (18R, Jockron-Sieny v Jacksonville Averion
Awuthoritv, 310 F Supp 2d 691, T19-20 (M T Fla. 2007) (defiing “francluze” as “a special
pivilege conferred by governmental anthonty to do something that cannot be done of
common ght™r, (3d. Ame Compl. 9700 Snljecting Canada fo st onots sovereign decizion of
whether and where to approve the locabon of a bridge acrozz the Detront Baver wonld
wmpermzably unpan Canada’s sovereign abulity fo grant francluses and to otherwize control its
Lroeler.

Even accephng all of the factnal allegationz i the Third Amended Complant, 1t 12 clear
ag a matter of law that the approval of a location for an international cros=mg 12 excinavely an
act of zovereign power  Planfiffz" clanme agamst the Canadian Defendantz m Count 11 are bazed
on that sovereign act. Accordmgly, this Conrt lacks subyect matter puisdiction over the clams

agannet the Canasdian Defendants m Connt 11
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2 The Court lacks jurisdiction over Count Il because It Is based on
fegisiative and regulatory acts, not commercial acts of the Canadian
Defendants

Flamtitts” gnevance m Count 101 s the alleged “accelerat[ion of] the regnlatory approvals
for the NITC/DRIC and'or - delay [of] the regnlatory approvals of the New Span.™ (3d A
Compl. 9322} To the extent that any of the actz on whach Connt I 12 bazed are alleged to have
Leen takeen by the Canadian Defendants, FELA requures disimssal

Promulgation of legizlation and management of regulatory processes 12 a paradigm of
soverelgn action, not of povate parties engaged w commerce. See O 'Brian, 556 F.3d at 380
{holdmg that the Holy See’s prommlgation of a policy, and thilure to act in accordance with that
prolicv, waz not a commercial activity becanze it was not the tvpe of action taken by a poivate
party engaging m commerce, Welfv FRG 95 F3d 536 (Tth Cour. 1996) (holdmg that enacting
and admimsterning legizlation, entering mto intemmational agreements with other sovereignz, and
tesmng vegulations are “sovereign acts, not the kind of ovdinary conunercal transaction that a
private party nnght nndertale™). Enacting and applying laws 12 clealy a sovereign act. alf, 95
F3d at 54344 see Grendel's Den e v, Goodwin, 662 F 2d 88, 92-93 (1=t Cir, 1981}
{eollecting cazes dizensang the nondelegation doctime and the associated fivst prnciple that only
a roverergn haz the anthonty to enact lawa)

Market participants acting n comierce do not, and cannot, control regnlatory processes.
Under onur legal svatem, they cannot apply regnlations o statutes. They do not control regulatory
proceszez and do not have the authonty to accelerate or delay those proceszes. Even nnder the
broadest possible application of the commercial actrvities exception ot 1= clear that the power to
enact and apply law 12 a power peculiar to a 2overeign. See Kobert B, von Mehren, Tiw Foreign
Severedgn Inmgnties Aet of 1976, 17 CoLvst. I TeaNsNaT'L Lo 33, 49 (1978) (“[A] state acts

Jure aupers when it lemelates ™)
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Flamtitts” clams m Connt T ave bazed on soversign acts, not commercial acts.
Specificallv, Plammtitt=" clammz m Count 111 are bazed on promulgation of legzlation and
management of regulatory proceszes m Canada (., accelerafion of approval of the DRIC and
delay of or refuzal to approve the propozed new apan to the Ambaszador Bridge), (3d Am
Compl. 14 322-23 ) Even themgh Flamteffs allege that those activities constitute “commercal
activity” wider FSLA, the Conrt 12 not vequured to accept that legal conclnzion. The Cout 12
required to take as trme only the factnal allegations m the Thivd Amended Complamt  Afweris,
417 Fadat 16, And becamze a= a maftter of law Connt 11T 1= bazed on zovereign acts, 1t shonld be
dismuzeed as fallmg outzide of thaz Conrt’z namvow junadiction under FSLA

3 Flaintiffs’ claims do not have a sufficient nexys o the Unifed States

Flamtitts bear the donble burden nnder the commercial activities exception to show not
only that their clamz are bazed an commercial activihies of Canada, which theyv are not, bat al=o
that the alleged commercial activities cansed “somethung legally significant™ to occnr w the
Usnated States. Zedaw v Kingelom of Scuncle Arabug, 849 F 24 1511, 1515 ({D.C. Cur. 1988)
Flamtiftte have failed to carv that burden

Flamtitts allege multiple acts of Canada that ocenrred o0 have effects i the Unated
States (F g 3d Ame Compl 9 34-35) Flamhiffz" allege, for example, that the NITCTHRIC
will connect to the Unted States and that Canada has engaged m meetings and loblving
activifies m the Uiited States to promote the DRIC

The hist 1= long  Bat Plamditte need more than a long Lzt of actz and effects fo =ati=fv the
nexns prong wder FELA. Thev need a Lst that mchodes actz on wloch thew clasms ae based oo
nontovial impacts that “follow[] a2 an immediate conzequence of the defendant™s achvibies,”
without any intervening element Weftover, S04 US_ at 617-18, Upron v. Enprive of Tran, 459 F

Supp. 264, 266 (D DLC 1978), of Lotes Co. LTD v, Hon Hail Precision Industey Co. LTD
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2003 WL 2099227 *7-10 (S DN.Y. May 14, 2013) {concluding that even “takmg Plaintffs
allegations a2 true™ the alleged condnct waz “connected to the Uted States only through a long
and convoluted senes of transactions and mannfactnng steps" that did not allege a sufficiently
direct harm m the Umted States, 2o the Forengn Trade Antitmost Improvements Act barred
Flamniiit s Sherman Act claume). There must be adirect, canzal relationslap between the
comumercial activity and the substantial, foreseeable duwect effects felt un the Unted States.
Zedar, 849 F 2d at 1515

Turzdiction over Plantffs” clams aganst the Canadian Detendants 12 not establizhed
nnder FS1A just becanze the govermments of Canada and the Ulited Statez had meetings in the
Unated States, or becanze the Unted Stafes deculed fo exercize 1z mudependent. zovereign
anthonty to make decizions regarding the NITC DRIC—even of those decisions were based on or
inflwenced by acte of Canada. a= Plammtttz allege. Sve Nelrow, 507 ULS at 357, Welmwver, 504
S at 617, Zedon, 849 F.2d at 1515

The effectz m the United States alleged by Plamhffz do not follow as an immediate
consequence, withont any intervemng element, of Canada’s sovereign decizions on whete to
locate the NITC DRIC and how to enact and apply Canadian Law. Plamtaffs" allegations of
Canadian action and unpact i the United States 1gnove the fact that there are two mdependent,
sovereign decizion makers mvolved. Any effects felt in the Unted States are contingent on the
Llnnted Stater exerciemg itz own anthonty to regnlate itz mtemational border with Canada The
actz on wlneh Plantitt:” claime against Canada are bazed—Canada’s zovereign decisions of
whete to locate the NITC DEIC and how to admuuster it liws—necessanly oconived and apply
onlv in Canada And there 12 no direct link between those sovereign decizions in Canada and anyv

vmpact u the Usnated States: the Unated States has mdependent, sovereign anthonty to make 16z

1%
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own decisions regarding the NITC/DRIC and the Ambassador Biadge, regardless of what Canada
hag decided nnder Canadian law i Canada

And to the extent that Plantiit: may suffer economac harm a a consequence of Canada’™s
zoverergn decizionz, that hamm wonld not constitute a “divect etffect”™ in the Unated States 4
financial lo=z i the Uinted States. when all the actz actually giving rze to the clam oconrred
ontzde this conntry, 13 mentficient to show the “duwect effect” i the Tnted States that FSLA
requires " BPA Int' T Inc v, Kmgdom of Sweden, 281 F, Supp. 2d 73, 81 (D v, 20003} {ating
Cre v Pengge, 200 F Supp. 2d 14, 24-25 (D DC 2000, Crregorim v, Izvestio, 871 F 2d 1515,
1527 (th Cie 1989)) There 12 emmply an msnthcient nexnus between Canada’z alleged achonz,
the alleged act: on wlach Plamnffti:” clame ave based, and any alleged effects that maght
sommeday be felt i the Uneted States

The list of vapahles that come mto playv before the NITC DRI 12 constmcted and
opemtional, and the munber of players who will need to exercize independent decision-making
authonty, amply demonztrates that there 12 no divect Iink tor FSLA purpozes between the actions
of Canada {(regnlatory approval of a bodge zite i Canada and enacting and applving laws) and
any alleged effect i the Uinted States. Tlus Cowt lacks punsdiction over these clains becanse
the acts on which these clauns are bazed do not have a suthicient nexns fo the Lnnted States to
satiety FSLA. Canada’s sitmg decizion and regulatory actions all necessanly ocomred i Canada,
and there 12 no direct link between thoee actz and Plaintiffz" harm a= alleged in the Third
Amended Complant. In thes context, Plamtits naght be entifled to zeek velief agaumst the
Canadian Defendants o Canada, but they are not entifled to do 2o mtlus Comwt, where there 12
only an mdirect link between the soversign actz on whach Plammttt=" clams are bazed and the

alleged pnpacts m the Thuated Stafes
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Lin s, 1f 12 apparent from the face of thea Tlurd Amended Complant that Plantitf
have failed to allege a factual baziz for thewr clamme that would establish 2ubject matter
unzdiction nnder the commeraal activifies excepiion to FSLA. Plambiffs" clanms ave bazed on
aoverergn acte enacting and applving lawz, and zelecting a locahon tor a new mtemational frade
and transportation ronte from and mio Canada near the Ambaszador Bridge, These zovereign
actz ave not comimercial, and they do not have a sufficient nexns to the Umted States.
Accordingly, thie Conrt lacks aubject matter mpoediction nnder FS 1A 2 commeraal actvihies
excetion

C. The Canadian Defendants have not waived jurisdiction under FSIA

Flamtitte have not alleged any factz i support of them legal concluzion that the Canadian
Defendants have waved sovereign mnmmaty. Concluzory allegations that a foreign state 12
engaged m activities that conafitate an exception to FSLA are inenfficient az a matter of law
Cristv. Repulrlic of Turkey, 993 F. Supp. 5. 11{D.D.C. 1998). The only allegation with respect
to warver of pusdiction m Plandite” Thad Amended Complamnt 12 a angle-zentence paragraph
that ztatez that “throngh 1tz activifies in the Unated States zet torth i thas Third Amended
Complant, Canada has warved soverergn anmnuuty 7 (3d A Compl § 46} That conclusory
allegation 12 not enongh for Plamfitte to cany thenr burden, and the lack of 2pecific allegationz
with respect to warver 12 stzelt a sutficient veazon to hold that the Canadian Defendants have not

&
wailved s0VeEreim llli]'l'llllilrr'-.'..l

" The Canadian Defendants accept Flamntifte" tactual allegations a= tooe tor the lunited porpoze
of thae tacial motion to diznnzz, bt the Canadian Defendants contest the legal conclnzions in
Plamntiits” Thud Amended Complamnt. See Abeully v Dhviiv: Ark. Letle Rock, No. 13-20 (RMC),
2003 WL 1092867, (DLDUC Mar, 18, 20013 ) (“When reviewing a motion to dizmass for lack of
pungdiction nnder Bule 12(b3(1) - the Conit need not accept factal inferences diawn by
plambitte if tho=e inferences are not aupported by factz alleged mn the complant. nor must the
Conrt accept plambtte" legal conclusions ™)

21



Case 1:10-cv-00476-RMC  Document 125 Filed 08/30/13 Page 29 of 33

Lin fact. at 12 clear froan the record m tlus caze that the Canadian Defendants have not
walved povereign ety Courte in the D © Ciromt follow the “wirtnally nnammonz" mle of
very narrowly constining the implicit-warver exception nnder FSIA. E g Cresglivon Lid v,
Croversmnent of Catar, 181 F3d 118, 122(D C Cir, 1999y, Foremwost-NfcKeason, fic, v, Ialamic
Reprabdie of Treps, 905 F2d 438, 444 (DC. Cue 19907 To be effective, a waver must be
wiunstakable al nnambigmoens . Creeglison, 181 F3d at 1230 Tt reqpuures an intentional and
knowing relimgquishment of the legal nght at 1=2ne. Strategee Fecle, PTE Lad | 2007 WL
1378492, at *2 (cifing Creegliton, 181 F 3d at 122}, see also Foremosi-MeEeszon, 903 F 2d at
444 ([ C)omrtz rarely find that a nation has warved itz 2overeign mmmumnaty . . withont sfrong
evidence that thiz 12 what the state nfended. ™) Move 2 requuved than a retteration of allegations
regarding “commercial activities)” a amatter of law, such comunercial activities allegations do
not demonstrate an mmambignonz and tentional warver of 2overergn mmmunmty under FS1A L See
Roveoon Recovery, LLC v Nenvad Mg & Metallurgieal Eombinar, 244 F. Sapp. 2d 1130,
P3S40 D Cole, 2002} (finding that allegationz of commercial activibes were manfficient fo
establish waiver), Menclenduall v. Soredi Arcomco, 991 F_ Supp. 856, 858-50 (5 D. Tex. 1998)
{holdmg that the argnment that substantial busmess dealings i the Unated States establizhes
walver “has no baziz in law when viewed in hght of anthonty regarding warver nnder the
FaIA ™)

The Third Amended Complaint tale to, and indeed cannot, allege tactz that zhow
wunestakably and unambignonsly that the Canadian Defendants mtentionally and knowingly
reluvpuzhed thew soveresgn unmniuty. It s amatter of vecord m tlus caze that Canada, ad now
WHBA, moved to dizmizz thie action under FSLA at their earliest opportomuty, Canada and
WOBA have never abandoned thew enfiflement to tmmty from thes st and Plantiit:

general commercial activities allegations do not eztablizh otherwize
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Il. Even if this Court has jurisdiction under FSIA, the Court should
stay these proceedings in deference to parallel proceedings that
Plaintiffs are pursuing against the Canadian Defendants in
Canada.

Even of the Conrt found that 1t has snubpect matter junsdiction nnder FSLA the Conit
ghonld abstamn from exercising that junzdiction and etav these proceeding= in deference to
parallel proceedings that Plamti it are pursing agamst Canada in Canada. Principles of vespect
for the cowts of a soverergn nation, fomess to Lbgants, and judiaal efficency may at tines
advize a conrt to 1=mme a ztay of a domestic proceeding See eg, Pevcor Mg Co v Lponor
AB 920 F Supp. 2d 151, 153 (D.DC 2003 Collver, 1) (stayving patent htigation i favor of
Canadian lihgation becanse “a decizion in Canada about the parhiez” nghts under a ‘nearly
tdentical” patent will likely narow the 1ssmes and probably will rezolve flus caze™)

The cirenmztances of thie case connzel strongly m favor of abetenton Plamntff CTC 12 a
Canadian corporation. Ttz Third Amended Complaint azke thaz Court to declare ite nghts against
Canada nnder Canadian tfrancluse laow. (3d Ao Compl. at 113114 Y1), () (zeeking
declarations agamst Canada “under Canadian law ™)) T 2eeks there declarations from thie
Cont even thengh CTC 12 enpvently advancig sumidar clanns and seebang sunilar declarations
nnder Canadian law aganst Canada m Canadian conrtz "

Camada hase a paramount mterezt in adpndicating thiz dispute concenung matters of legal
and pracheal sigmficance to the natwon of Canada and wvolving mterpretation of Canadian law,
i Canada. In addihon, the practcal diffienlhes of adpndicating a clam invobving 1mes of
Canadsan Llaw and enforcing a 118 mdgment zecured by a Canadian corporation against the
Canadian Defendantz in Canada, connzelz strongly m favor of abstention, See Groemeveld

Tromsp. Efficiency v Eizses, 207 F. App™x 508, 2008 WL 4659844 (6th Cir, 20408) {affimning

T OTC v Atton ey Cieneral of Coviada, CV-12-446428 (Ontano Supenor Conrt of Justice)
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abstention m deference to parallel proceedings m Canada). The adequacy of the Cansan conits
as a ndicial forum capable of fanly resolving claime agamst the Canadian Defendantz nnder
Canadsan Law 1= bevond dispute and 12 a finther basis for e Comt to defer to the pudicial
proceedings: pending in Canada. See Brieco Mining LTD v Federal fng, Co 552 F Supp
1233 1240/ D DoC 19825 (]I tlus Cowt cannot extend comaty to Canada, the comuty prnciple
Lz Lattle vitalaty w ong puozpradence ).

A etav in thaz caze would allow the proceedingz m the Cmtano Supenor Conrt of Jnsfice
to rezalve the ees of Canadian law that Plamiiits have prezented fo this Conet I wonld
promote udicial efficiency and avond the nzk of meonzi=tent declarations on the =ame 122ne of

Flaoniiits” nghts nnder Canadian Law.

CONCLUSION

For all of the above veasons, Plamntitts” clanne aganst Her Mapesty the Cueen i Raglt of
Canada and the Windezor-Detront Bridge Anthonty (Conngz T1-TI1T of the Thard Amended

Complant) shonld be disigsed with prepadice and with costs.
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Dated. Angust 30, 2013

& Sealt M Waison

Scott M. Watzon

Donglas A Dozeman

Eugene E. Smarv

Wamer Norcross & Judd LLF
I11 Lyvon 5t NW, Smate e}
Granud Rapuds, Bliclugan 49303
616.752.2465

fax: 6162222465
swatzon(fwny com

EEMALY WL COt
didozemanigwiy com

Amarnevs for Her Mafestv the Cueen in Righr of
Cewaerelet el the Winelsor-Derrost Bridge Anthoriy
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CERTIFICATE OF SERVICE

O Angnzt 30, 2003, 1 served a tme and comect copv of the Canadian Detendants” Joint
Motion to Dizmiss and Statement of Pownts and Anthontes i Support by Her Magesty the Queen
e Baght of Canada and The Wmdszor-Dietreat Bridge Anthonty on all aftomevs of recovd by
seqdding 1t by electrome means via the Cowt’s electrome caze filing svetem

5 Seart M Waison
Seott M. Watzon
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UNITED STATES DISTEICT COURT
FOR THE DISTRICT OF COLUMBILA

DETRCHT INTEEMNATIONAL BRITHIGE Civil Action No. 10=cv=-00476 (BMC)
COMPANY and THE CANADIAN TEANSIT
COMPANY. Hon. Rozemary M. Collver

Flaanfi 11,

W

THE GOVERNMENT OF CANADA,

WINDSOR-DETROIT BRIDGE AUTHORITY .

THE UNITED STATES DEPARTMENT OF
STATE. et ai.,

Diefendantz

[PROPOSED] ORDER GRANTING
JOINT MOTION TO DISMISS BY
HER MAJESTY THE QUEEN IN RIGHT OF CANADA AND
THE WINDSOR-DETROIT BERIDGE AUTHORITY

Having reviewed the Canadian Defendants” RMotion to Dhemess, beng fully advized i the
premizez, and being of the opinon that the Motion 12 mentonone and shonld be granted.

IT 1S HEREBY ORDERED that Comnts I through I of the Thud Amended Complant
agmnst Her Majesty the Cieen m Faght of Canada and the Windeor-Detroat Brndge Authonty are
dizmizeed

Sagned thas day of L 203

THE HONOFEABLE ROSEMAERY K. COLLYER
Uated States Dhstoet udge



